
Editor’s NotE

Of the 745 bills signed into law in 2011, 44 have been summarized as 
significant for the title industry.

The CLTA wishes to express its appreciation to the Legislative Com-
mittee for reviewing the legislation and summaries, and Anthony 
Helton, CLTA Legislative Coordinator, for producing this publica-
tion.

The Summary is intended merely to provide shorthand references to 
selected bills of interest to the title industry. The actual chaptered 
versions should always be reviewed for specific details.

Copies of bill text, histories, committee analyses, voting records and 
veto messages are available from the California Legislature’s official 
website at www.leginfo.ca.gov under the “Bill Information, 2009-10 
Session” link. All bills summarized in this publication become effec-
tive January 1, 2012, unless otherwise noted.

PLEASE NOTE: This publication contains live links to chaptered 
bill text and case documents. Links to chaptered bills can be found at 
the end of each bill summary; links to case documents can be  accessed 
by clicking on the case name at the beginning of each case summary.

The California Land Title Association is pleased to present the 2011 
Summary of Legislation.
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•	 Fire	Prevention	Fees

   Existing law requires the state to have the primary financial 
responsibility for preventing and suppressing fires in areas that 
the State Board of Forestry and Fire Protection (CAL FIRE) 
has determined are state responsibility areas.

   This act requires the board, on or before September 1, 2011, 
to adopt emergency regulations to establish a fire prevention 
fee in an amount not to exceed $150 to be charged on each 
structure on a parcel that is within a state responsibility area. 
The board would be required to adjust the fire prevention fee 
annually using prescribed methods.

   The act requires the State Board of Equalization to collect 
the fire prevention fees, as prescribed. The act requires, within 
30 days of the effective date of its provisions, and each January 
1 thereafter, the Department of Forestry and Fire Protection 
to transmit to the State Board of Equalization the appropri-
ate names and addresses of persons who are liable for the fire 
prevention fee and the amount of the fire prevention fee to be 
assessed by the State Board of Equalization.

   An unpaid fee can become an enforceable state tax lien but 
it is not effective against persons acquiring an interest prior 
to recording of the notice of state tax lien in the office of the 
county recorder of the county in which the real property is lo-
cated. 

    The act requires the State Board of Equalization to collect 
the fee commencing with the 2011-12 fiscal year. Commenc-
ing with the 2012-13 fiscal year, if there are sufficient amounts 
of moneys in the State Responsibility Area Fire Prevention 
Fund to finance the costs of specified fire prevention activities 
for a fiscal year, the act prohibits the State Board of Equaliza-
tion from collecting the fee for that fiscal year.

    The act establishes the State Responsibility Area Fire Pre-
vention Fund and requires the fire prevention fees collected, 
except that portion retained by the State Board of Equaliza-
tion, to be deposited into the fund and to be available, upon 
appropriation by the Legislature, for certain specified fire pre-
vention activities, which would benefit the owners of struc-
tures in state responsibility areas who are subject to the fire 
prevention fee, including, but not limited to, covering startup 
costs, and for the costs of administration, as specified.

    The State Board of Equalization would be required to retain 
and expend, upon appropriation by the Legislature, the funds 
necessary to pay refunds and for its expenses incurred in col-
lection.

   This act requires the board, on and after January 1, 2013, to 
submit an annual written report to the Legislature on specified 
topics.

AssEssmENts

•	 Contractual	Assessment	for	Seismic	Safety	
Improvements

   
   Existing law, the Improvement Act of 1911, authorizes a 
public agency to determine that it would be convenient, ad-
vantageous, and in the public interest to designate an area 
within which public agency officials and individual property 
owners may enter into voluntary contractual assessments to 
finance the installation of specified improvements that are 
permanently fixed to those owners’ real property.

   This act enacts the Seismic Safety Finance Act, which ex-
pands these provisions to also authorize contractual assess-
ments to finance the installation of seismic strengthening 
improvements that are permanently fixed to real property. 
The act defines “public agency,” for purposes of financing 
the installation of seismic strengthening improvements, to 
mean a city, county, or city and county.

Chapter 28 (AB 184 – Swanson); adding Section 5899 to the Streets 
and Highways Code.

CAl-VEt
•	 Acquisition	of	Home
•	 Interest	of	Record

    The Veterans’ Farm and Home Purchase Act of 1974 au-
thorizes the Department of Veterans Affairs to assist vet-
erans in acquiring homes and farms by generally providing 
that the department may purchase a farm or home which the 
department then sells to a purchaser. Existing law prohibits 
the department, except in limited circumstances, from ac-
quiring a home in which the veteran has an existing interest 
of record.

(Continued on Next Page...)

   This act permits a person from whom a fire prevention fee 
is determined to be due to use an appeals process and, if ap-
plicable, a refund process that is established by the act.

NOTE: This act was an urgency measure that went into       
effect on July 8, 2011.

NOTE: The Natural Hazards Disclosure Act already re-
quires that sellers and their agents provide any prospective 
buyer with a “Natural Hazard Disclosure Statement” when 
the property being sold lies within one or more state-mapped 
hazard areas.  These areas include “Very High Fire Severity 
Zones” and “Wildland Fire Areas.

Chapter 8 (ABX1 29 - Blumenfield); adding Chapter 1.5 (commenc-
ing with Section 4210) to Part 2 of Division 4 of the Public Resources 
Code.

http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0151-0200/ab_184_bill_20110620_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0001-0050/abx1_29_bill_20110708_chaptered.pdf
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•	 Shared	Equity	Cooperative	Housing
•	 Veterans’	Farm	and	Home	Purchases

   Existing law provides for farm and home purchase benefits 
for qualifying veterans under the Veterans’ Farm and Home 
Purchase Act of 1943, and subsequent acts, which are collec-
tively referred to as the CalVet Home Loan program. Exist-
ing law defines “cooperative housing corporation” for purpos-
es of this program to mean a real estate development in which 
membership in the corporation, by stock, is coupled with the 
exclusive right to possess a portion of the real property.

   This act:

1. Expands the definition of cooperative housing 
 corporation to include a shared equity cooperative.

2. Repeals the California National Guard Members’  
 Farm and Home Purchase Act of 1978, to be effective  
 in thirty days from the effective date of the measure, 
 except as provided.

3. Repeals the California National Guard Members 
 Revenue Bond Act of 1978 to be effective in thirty  
 days from the effective date of the measure, except as  
 provided.

4. Transfers all moneys in the National Guard Home  
 Loan Fund and the National Guard Members’ 
 Revenue Bond Revenue Account that are not needed  
 to meet revenue bond obligations to the CalVet Home  
 Loan Fund within thirty days from the effective date  
 of the measure.

5. Provides that any future revenue that would be 
 deposited into the National Guard Home Loan Fund  
 instead be directed to the CalVet Home Loan Fund.

6. Allows the department to require a higher amount  
 than 2% of the selling price of the property as an initial  
 payment, and authorizes the department to allow 
 another form of security, other than a deed of trust, to  
 secure a loan.

CAl-VEt (cont.) 7. Authorizes the department to add the costs of a stock  
 corporation’s failure to pay, satisfy, discharge, settle,  
 and compromise the taxes, assessments, charges, and  
 encumbrances, and to insure buildings, improvements,  
 and crops, and to do work necessary to keep the  
 property in good order and repair to the selling price  
 of the property and authorizes the department to seek  
 repayment from the stock corporation for these costs.

8. Requires the department to allow a stock cooperative  
 to cure any failure by a purchaser to comply with the  
 terms of the purchase contract.

9. Requires that a purchaser’s right to occupy the 
 property under its contract with the department not be  
 subject to consent or approval by the stock 
 cooperative, and requires that a stock cooperative  
 enter into an agreement directly with the department  
 as a condition of taking title to a cooperative dwelling  
 unit.

NOTE: This act took immediate effect as an urgency measure 
on September 30, 2011.

NOTE: The National Guard Members’ Farm and Home 
Purchase Act was established in 1978 and the bond funds 
were used to provide home loans to members of the Califor-
nia National Guard who were not eligible for the CVHLP 
at that time.  The program has not been operative for several 
years and there are currently only four outstanding loans.   
This bill will transfer the remaining money in the National 
Guard loan fund to the CalVet Home Loan Fund so that the 
money can be used to provide loans for shared equity coop-
erative housing.  Expanding the use of the CVHLP to shared 
equity cooperatives is intended to provide an additional path 
for low income veterans to become homeowners.

Chapter 377 (AB 1084 – Davis); amending Sections 985, 987.53, 
987.60, 987.603, 987.67, 987.71, 987.75, 987.77, and 987.84 of, add-
ing Sections 987.93 and 988.7 to, and repealing Article 4 (commencing 
with Section 270) of Chapter 3 of, and Article 1 (commencing with Sec-
tion 480) of Chapter 10 of, Part 1 of Division 2 of, the Military and 
Veterans Code.

•	 CC&Rs
•	 Electric	Vehicle	Charging	Stations

    The Davis-Stirling Common Interest Development Act 
defines and regulates common interest developments, which 
include community apartment projects, condominium proj-
ects, planned developments, and stock cooperatives.

(Continued on Next Page...)

CommoN iNtErEst     
dEVElopmENts

(Continued from Previous Page...)

   This act authorizes the department to acquire a home for the 
purpose of refinancing an existing mortgage loan that is not 
an existing Cal-Vet loan. This act requires the department to 
adopt and publish implementing rules and regulations.

Chapter 368 (AB 697 – Manuel Perez); amending Section 987.85 of the 
Military and Veterans Code.

http://leginfo.ca.gov/pub/11-12/bill/asm/ab_1051-1100/ab_1084_bill_20110930_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0651-0700/ab_697_bill_20110930_chaptered.pdf
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(Continued from Previous Page...)

   This act provides that a provision of a CID governing docu-
ment that effectively prohibits or unreasonably restricts the in-
stallation or use of an electrical vehicle charging station is void 
and unenforceable.  This act further:

1.  Defines an “electric vehicle charging station”. 

2.  Permits the application of reasonable restrictions on   
 electric vehicle charging stations. 

3.  Declares that it is the policy of the state to promote,   
 encourage, and remove obstacles to the use of electric  
 vehicle charging stations. 

4.  Defines “reasonable restrictions” as those that do not 
 significantly increase the cost of the station or decrease 
 its efficiency or performance. 

5.  Requires electric vehicle charging stations to meet 
 applicable health and safety standards and require- 
 ments imposed by state and local permitting 
 authorities. 

6.  Requires a homeowners association (HOA) to 
 process and approve a request to install an electric   
 charging station in the same manner as an architectural  
 modification to the property and to not willfully delay   
 or avoid approval. 

7.  Requires the approval or denial of an electric vehicle   
 charging station to be in writing. 

8.  Provides that if an application is not denied within 60   
 days from the date it is received the application will be   
 deemed approved unless the delay was a result of a   
 reasonable request for additional information. 

9.  Provides that if an electric vehicle charging station is to 
 be placed in the common area or an exclusive use com-
 mon area, the owner must obtain approval to install the  
 electric vehicle charging station. 

10. Provides that if an electric vehicle charging station is to  
 be placed in the common area or an exclusive use com-
 mon area, the homeowner must agree in writing to   
 comply with architectural standards; engage a licensed 
 contractor to install the station; within 14 days of 
 approval, provide a certification of insurance that
 names the HOA as an additional insurer under the 
 homeowner’s insurance policy; and pay for the electric-
 ity usage associated with the station. 

CommoN iNtErEst            
dEVElopmENts (cont.)

•	 Disclosure	of	Documents	to	Prospective	Buyers
•	 Fees	for	Providing	Documents

   The Davis-Stirling Common Interest Development Act re-
quires an owner of a separate interest in a common interest 
development to provide specified documents to a prospective 
purchaser of that interest. Existing law requires a homeown-
ers’ association to provide these documents to the owner of 
the separate interest within 10 days of the mailing or delivery 
of the request, and limits the amount of fees charged for the 
provision of the documents to the association’s actual costs to 
procure, prepare, and reproduce the requested documents.

   This act requires that the seller also provide a copy of specified 
minutes of the meetings of the association’s board of directors, 
if requested by the prospective purchaser. This act also requires 
an association to provide to the seller a written or electronic 

(Continued on Next Page...)

11. Requires that any owner and each successive owner of 
 the parking stall on which or near where the electric 
 vehicle charging station is placed is responsible for all 
 of the following: 

A.    Cost for any damage to the station, common 
 areas, exclusive common areas, or adjacent  
 units resulting from the installation, mainte-
 nance, repair, removal or replacement of the 
 station.

B.    Cost for the maintenance, removal, repair and  
 replacement of the electric vehicle charging sta-
 tion until it has been removed from the com-
 mon area or exclusive use common area.

C.    The cost of electricity associated with the 
 station. 

D.    Disclosing to prospective buyers the existence 
 of any electric vehicle charging station and the 
 related responsibilities of the homeowner. 

12. Requires any homeowner and each successive home-
 owner to maintain an umbrella liability coverage policy 
 for $1 million and name the HOA as an additional in-
 sured under the policy with a right to notice of cancel-
 lation. 

13. Provides that an HOA that willfully violates this sec-
 tion is liable for actual damages and shall pay a civil 
 penalty to the applicant in an amount not to exceed 
 $1,000. 

14. Provides in any action to enforce compliance with this   
 section the prevailing plaintiff is entitled to reasonable 
 attorney fees.

Chapter 121 (SB 209 – Corbett); adding Section 1353.9 to the Civil Code.

http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0201-0250/sb_209_bill_20110725_chaptered.pdf
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(Continued from Previous Page...)

estimate of the fees that will be assessed to provide the speci-
fied documents. The act permits the association to collect a 
reasonable fee based on the association’s actual cost for procur-
ing, preparing, reproducing, and delivering the requested doc-
uments and would prohibit charging additional fees for elec-
tronic delivery of documents. The act permits the association 
to contract with any person or entity to provide the documents 
on behalf of the association. The act requires the owner of a 
separate interest to also provide a form for billing disclosures, 
as specified, to a prospective purchaser, and would also require 
the association to provide this form to a recipient authorized 
by the owner of the separate interest.

			This	act	incorporates	additional	changes	to	Section	1368	of	
the	Civil	Code	as	enacted	by	Chapter	62	(SB	150	–	Correa).

Chapter 206 (AB 771 – Butler); adding Section 580e to the Code of Civil 
Procedure.

•	 Notice	of	Meetings	and	Records

   Existing law provides for the creation of common interest 
developments and requires that a common interest develop-
ment be managed by an association that may or may not be 
incorporated. Existing law prescribes requirements for meet-
ings of the board of directors of the association that manages 
the development, and requires notice of the time and place of a 
meeting of the board of directors to be given to the members of 
the association at least four days prior to the meeting.

   This act requires notice for a meeting that will be held solely 
in executive session to be given to members of the association 
at least two days prior to the meeting, except as specified. The 
act provides that, if a member consents, notice may be given 
to the member electronically, and would also delete provisions 
that generally allow the board of directors to consider any 
proper matter at a meeting even if it has not been noticed as an 
action item for the meeting.

   This act permits meetings of the board of directors of a com-
mon interest development association to be conducted by tele-
conference by revising the definition of a meeting for these 
purposes. The act requires that a teleconference meeting be 
conducted in a manner that protects the rights of membersof 
the association and otherwise complies with other require-
ments governing common interest developments. The act also 
requires that the notice of a teleconference meeting identify at 
least one physical location so that members of the association 
may attend and would require that at least one member of the 
board of directors be present at that location. The act prohibits 
the board of directors from taking action on any item of busi-

•	 Prohibition	on	Renting	and	Leasing

   Existing law, the Davis-Stirling Common Interest Develop-
ment Act, requires the declaration of a common interest devel-
opment recorded on or after January 1, 1986, to contain a legal 
description of the development and the restrictions on the use 
or enjoyment of any portion of the development. Existing law 
also provides that the covenants and restrictions in the decla-
ration of a common interest development shall be enforceable 
equitable servitudes, unless unreasonable.

   This act prohibits the owner of a separate interest in a com-
mon interest development from being subject to a provision 
in a governing document, or a provision in an amendment to 
a governing document, that prohibits the rental or leasing of 
all or any of the separate interests in that common interest de-
velopment to a renter, lessee, or tenant unless that governing 
document, or amendment thereto, was effective prior to the 
date the owner acquired title to his or her separate interest. The 
act also authorizes that owner to expressly consent to be sub-
ject to a governing document or amendment thereto with that 
specified prohibition.

   Existing law requires the owner of a separate interest, except 
as specified, to provide specified documents and information 
to a prospective purchaser as soon as practicable before trans-
fer of title to the separate interest or execution of a real prop-
erty sales contract therefor.

   This act, in addition, requires the owner of a separate inter-
est to provide a statement describing any provision in the gov-
erning documents that prohibits the rental or leasing of any of 
the separate interests in the common interest development to 
a renter, lessee, or tenant, and its applicability, if there is such 
a provision.

		This	act	incorporates	additional	changes	to	Section	1368	of	
the	Civil	Code	as	enacted	by	Chapter	206	(AB	771	–	Butler).

Chapter 62 (SB 150 – Correa); amending Sections 1161.2 and 1166 of, 
and adding and repealing Section 1161c of, the Code of Civil Procedure.

CommoN iNtErEst            
dEVElopmENts (cont.)

ness outside of a meeting. The act prohibits the board from con-
ducting a meeting via a series of electronic transmissions, such 
as electronic mail, except to conduct an emergency meeting. 

   Existing law requires an association to make available speci-
fied association records, but excludes from those requirements 
agendas for meetings of the board of directors that are held in 
executive session.

   This act deletes this exclusion, and therefore requires an as-
sociation to make available agendas for meetings held in execu-
tive session.

Chapter 257 (SB 563 – Committee on Transportation and Housing); 
amending Sections 1363, 1363.05, and 1365.2 of the Civil Code.

http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0751-0800/ab_771_bill_20110901_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0101-0150/sb_150_bill_20110708_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0551-0600/sb_563_bill_20110906_chaptered.pdf
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CommuNity FACilitiEs 
distriCts

•	 Mello-Roos	Community	Facilities	Act

   The Mello-Roos Community Facilities Act of 1982 autho-
rizes a community facilities district to finance the purchase, 
construction, expansion, improvement, or rehabilitation of 
certain facilities, including, among others, child care facilities, 
undergrounding of water transmission and distribution facili-
ties, and the cleanup of hazardous materials.

    This act  adds the acquisition, installation, and improvement 
of  energy efficiency, water conservation, and renewable energy 
improvements that are affixed to the types of facilities that a 
community facilities district (CFD) may finance, or refinance, 
regardless of whether the buildings or property are privately or 
publicly owned.  

    Specifically, this act:

1. Adds the acquisition, installation, and improvement of 
 energy efficiency, water conservation, and renewable 
 energy improvements that are affixed to the types of 
 facilities that a CFD may finance, or refinance, regard-
 less of whether the buildings or property are privately 
 or publicly owned.

2. Specifies that the energy efficiency, water conserva-
 tion, and renewable energy improvements financed by 
 a CFD may only be installed on a privately owned 
 building and on privately owned real property with the 
 prior written consent of the owner or owners.

3. Prohibits the financing mechanism established under 
 this measure from being used to finance the installa-
 tion of energy efficiency, water conservation, and re-
 newable energy improvements on a privately owned 
 building or real property in connection with the initial 
 construction of a residential building unless the initial 
 construction is undertaken by the intended owner or 
 occupant.

4. Provides that work on privately owned buildings and 
 real property may be financed by a special tax levy only 
 if all of the votes cast on the question of levying the 
 special tax are in favor of levying the special tax; and, 
 with the prior written consent to the special tax of all 
 of the owners of each property that may be subject to 
 the special tax.

5. Specifies that the prior written consent constitutes a 
 unanimous vote in favor of the special tax and any as-
 sociated bond indebtedness.

6. Authorizes an alternate procedure for forming a CFD 
 that initially consists solely of territory proposed for 
 annexation to the CFD in the future, with the condi-
 tion that a parcel or parcels within that territory may 
 be annexed to the CFD and subjected to the special  

 tax only with the unanimous approval of the parcel 
 owner or owners at the time of annexation.

7. States that for any CFD formed to finance the 
 installation of energy efficiency and renewable ener-
 gy improvements, the appropriations limit for 
 the CFD, the applicable rate of the special tax and 
 the method of apportionment and manner of col-
 lection of that tax, and the authorization to incur 
 bonded indebtedness must be specified and be ap-
 proved by the unanimous approval of the owner 
 or owners of each parcel or parcels at the time that 
 the parcel or parcels annex the CFD.

8. Declares that any improvement on private prop-
 erty authorized to be financed by a CFD consti-
 tutes a “public facility” for purposes of the Mello-
 Roos Community Facilities Act of 1982  (Mello-
 Roos); and, a “public improvement” for purposes 
 of specified statutes, whether the improvement is 
 owned by a private entity, if the legislative body 
 has determined that the improvement provides a 
 public benefit, or the improvement is owned by a 
 public agency.

9. States that if a validation lawsuit is filed regarding 
 the special taxes levied against a parcel by a CFD 
 formed under the alternative process, it must be 
 done so within 15 days after the notice of special tax 
 lien is recorded against the parcel.

10. States that for any CFD formed to finance the 
 installation of energy efficiency and renewable 
 energy improvements the local agency may, without 
 additional hearings or procedures, designate a parcel 
 or parcels as an improvement area within the com-
 munity facilities district. 

11. Provides that after the designation of a parcel or 
 parcels as an improvement area, all proceedings for 
 approval of the appropriations limit, the rate and 
 method of apportionment and manner of collec-
 tion of special tax, and the authorization to incur 
 bonded indebtedness for the parcel or parcels, shall 
 apply only to the improvement area.

12. Specifies that the refusal of a developer to par-
 ticipate in the formation of, or annexation to, a 
 CFD established pursuant to this bill’s provisions 
 shall not be a factor in the consideration of the ap-
 proval of a building permit or other legislative or 
 adjudicative act affecting the developer’s property.

13. Defines “Property Assessed Clean Energy bond” or 
 “PACE bond” as a bond that is secured by any of the 
 following:

a. A voluntary contractual assessment on a 
 property;

(Continued on Next Page...)
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CommuNity FACilitiEs 
distrCts (cont.)

(Continued from Previous Page...)

b. A voluntary contractual assessment or a volun-
 tary special tax on property to finance the 
 installation of distributed generation renewable 
 energy sources, electric vehicle charging in-
 frastructure, or energy or water efficiency 
 improvements that is levied pursuant to a char-
 tered city’s constitutional authority; or,

c. A special tax on property authorized under a 
 CFD. 

Chapter 493 (SB 555 – Hancock); amending Sections 53313.5 and 53324 
of, and adding Sections 53328.1, 53329.6, 53355.5, and 53355.7 to, the 
Government Code, and amending Section 26104 of the Public Resources 
Code.

CorporAtioNs
•	 Flexible	Purpose	Corporations

    Existing law authorizes and regulates the formation and op-
eration of corporations and nonprofit corporations and speci-
fies the respective purposes for which they may lawfully be 
formed. Existing law specifies the duties of corporate directors 
and the rights of shareholders.

   This act enacts the Corporate Flexibility Act of 2011 and 
authorizes and regulates the formation and operation of a new 
form of corporate entity known as a flexible purpose corpora-
tion. The act authorizes existing corporations and other forms 
of business entities to merge into or convert into a flexible pur-
pose corporation upon completion of specified requirements, 
including approval of the transaction by a supermajority 2/3 
vote of shareholders, or a greater vote if required in the articles. 

   The act also authorizes a flexible purpose corporation to con-
vert into a nonprofit corporation, a corporation, or a domestic 
other business entity, upon satisfaction of equivalent condi-
tions. The act also provides dissenters’ rights of appraisal for 
shareholders voting against certain transactions. The act speci-
fies the required and permitted contents of articles of incorpo-
ration that a flexible purpose corporation would be required 
to file with the Secretary of State, including the special pur-
poses, in addition to any other lawful purpose, that the cor-
poration shall engage in, which may include, but are not lim-
ited to, charitable and public purpose activities that could be 
carried out by a nonprofit public benefit corporation. The act 
also requires management and directors to specify objectives 
for measuring the impact of the flexible purpose corporation’s 
efforts relating to its special purpose, and to include an analy-

sis of those efforts in annual reports, together with specified fi-
nancial statements, to shareholders and would require specified 
information to be made publicly available. The act also specifies 
that a flexible purpose corporation is subject to many existing 
provisions of the Corporations Code. The act would also make 
conforming changes.

			This	act	incorporates	additional	changes	to	Section	1113	of	
the	Corporations	Code	as	enacted	by	Chapter	442	(AB	1211	
–	Silva).

Chapter 740 (SB 201 – DeSaulnier); amending Sections 102, 107, 158, 
201, 1100, 1113, 1152, 1155, 1201, 5122, 7122, and 9122 of, adding Sec-
tions 171.08 and 1112.5 to, and adding Division 1.5 (commencing with 
Section 2500) to Title 1 of, the Corporations Code.

CoVENANts CoNditioNs 
ANd rEstriCtioNs

•	 Genetic	Information,	Gender,	Gender	Identity,	
Gender	Expression

  Existing law, the Unruh Civil Rights Act, generally prohib-
its business establishments from discriminating on the basis 
of sex, race, color, religion, ancestry, national origin, disability, 
or medical condition, marital status, or sexual orientation and 
provides civil remedies for violations of its provisions. 

   Existing law, the Fair Employment and Housing Act (FEHA), 
prohibits discrimination in housing and employment on the 
basis of race, religious creed, color, national origin, ancestry, 
physical disability, mental disability, medical condition, marital 
status, sex, age, or sexual orientation. 

   These acts expand prohibited discrimination under the Unruh 
Civil Rights Act and the Fair Employment and Housing Act. 
The new law adds discrimination based on genetic informa-
tion, gender, gender identity, and gender expression. Of inter-
est to title companies the new law also amends the existing law 
governing the removal of racial restrictions to allow a property 
owner to seek the removal through a “Restrictive Covenant 
Modification” (RCM) of any unlawful restrictive covenant that 
discriminates on the basis of genetic information, gender, gen-
der identity, and gender expression. The law remains unchanged 
in that prior to recording the document it must be submitted to 
county counsel for a determination of whether the restriction is 
prohibited. Additionally, the cover page or stamp on any deed, 
restriction or governing document provided to a person must 
add genetic information, gender, gender identity, and gender 
expression to the list of unlawful restrictions.

Chapter 261 (SB 559 – Padilla) AND Chapter 719 (AB 887 – Atkins); 
amending Section 23438 of the Business and Professions Code, amending 
Section 51 of the Civil Code, amending Section 200, 210.2, 210.7, 220, 
32228, 47605.6, 51007, 66260.6, 66260.7, and 66270 of the Education 
Code, amending Section 354.5 of the Elections Code, amending Sections 

(Continued on Next Page...)

http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0551-0600/sb_555_bill_20111006_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0201-0250/sb_201_bill_20111009_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0551-0600/sb_559_bill_20110906_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0851-0900/ab_887_bill_20111009_chaptered.pdf
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CoVENANts CoNditioNs 
ANd rEstriCtioNs (cont.)

(Continued from Previous Page...)

11135, 12920, 12921, 12926, 12926.1, 12930, 12931, 12935, 12940, 
12944, 12949, 12955, 12955.8, 12956.1, 12956.2, and 12993 of the 
Government Code, amending Sections 676.10, 10140, 10140.2, and 
12693.28 of the Insurance Code, amending Section 3600 of the Labor 
Code, amending Sections 186.21, 422.56, 422.85, 868.8, 3053.4, and 
11410 of the Penal Code,  amending Sections 17269 and 24343.2 of the 
Revenue and Taxation Code, and amending Section 4900 of the Welfare 
and Institutions Code.

•	 Probate	Threshold	Amounts

 Existing law establishes simplified procedures for ad-
dressing a decedent’s estate valued under $100,000, including 
authorizing the successor of the decedent to collect property 
due to the decedent without letters of administration or await-
ing probate of a will. Existing law excludes certain property 
from the determination of the value of the estate, including 
salary or other compensation owed to the decedent, not to ex-
ceed $5,000. Existing law permits a court, pursuant to a peti-
tion, to determine succession to property in an estate valued 
under $100,000. 
 
This act:

1. Increases, from $100,000 to $150,000, the maximum 
 value of a decedent’s estate for which an affidavit or  
 declaration to collect decedent’s personal property 
 outside the formal probate process may be used. 

2. Increases, from $100,000 to $150,000, the maximum 
 value of a decedent’s estate, for which a simplified 
 petition to collect an interest in real property outside 
 the formal probate process may be used. 

3. Increases, from $20,000 to $50,000, the maximum 
 value of all real property in decedent’s estate, for which 
 an affidavit to transfer decedent’s interest in real prop-
 erty may be used outside the formal probate process.

4. Increases, from $5,000 to $15,000, the amount of salary 
 or other compensation owed to the deceased spouse 
 by an employer that a surviving spouse can collect 
 outside of the formal probate process, and eliminates 
 the cost-of-living adjustment. Exempts from dece-
 dent’s estate up to $15,000 of the deceased spouse’s sal-
 ary or compensation owed by the employer.

Chapter 117 (AB 1305 – Huber); amending Sections 7620, 7660, 13050, 
13100, 13101, 13151, 13152, 13154, 13200, 13600, 13601, and 13602 
of the Probate Code.

disClosurEs
•	 Mining	Operations

   Existing law limits the liability of a transferor or listing or 
selling agent under certain conditions for failing to disclose 
natural hazards or to make other disclosures in specified prop-
erty transactions if the error, inaccuracy, or omission was not 
within the personal knowledge of the transferor or the listing 
or selling agent and he or she acted in reliance upon a report or 
opinion prepared by a licensed engineer, land surveyor, geolo-
gist, or expert in natural hazard discovery dealing with matters 
within the scope of the professional’s license or expertise. Ex-
isting law conditions this limitation in specified ways, includ-
ing the requirement that when an expert responds to a request 
regarding natural hazards, that the expert determine whether 
the property is within an airport influence area, the jurisdic-
tion of the San Francisco Bay Conservation and Development 
Commission, or designated farmland and, if so, existing law 
requires the expert to provide a specified notice or notices with 
his or her report.

  This act further conditions the limitation on liability de-
scribed above by requiring an expert, utilizing map coordinate 
data made available by the Office of Mine Reclamation, when 
responding to a request regarding natural hazards, to also de-
termine whether the property is presently located within one 
mile of a parcel of real property subject to mine operations for 
which map coordinate data has been reported to the director. 
The act requires, if the expert determines that the residential 
property is located within one mile of a mine operation, that 
the report contain a Notice of Mining Operations.

Chapter 253 (SB 110 – Rubio); amending Section 1103.4 of the Civil 
Code.

•	 Transfer	Disclosure	Statement	-	Water		
Conservation

   Existing law requires that a transferor of real property 
improved with one to 4 dwellings provide disclosures re-
garding certain characteristics of the property by means 
of a prescribed form. Existing law requires that, on or be-
fore January 1, 2017, a single-family residential property 
built and available for use on or before January 1, 1994, 
be equipped with water-conserving plumbing fixtures.

   This act  modifies the statutorily prescribed real proper-
ty transfer disclosure form to reflect a 2009 change in the 
law requiring water conservation. The 2009 law requires 
that residential real property built on or before January 1, 
1994, be equipped with water-conserving plumbing fix-
tures by January 1, 2017, or by January 1, 2014, in cases of 
alterations or improvements. This act revises the transfer 
disclosure form to note the water conservation require-
ments and to include a space for disclosing whether or 
not the property is equipped with water-conserving 
plumbing fixtures, as required by law.

Chapter 61 (SB 837 – Blakeslee); amending Section 1102.6 of the Civil Code.

dECEdENts’ EstAtEs

http://leginfo.ca.gov/pub/11-12/bill/asm/ab_1301-1350/ab_1305_bill_20110725_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0101-0150/sb_110_bill_20110906_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0801-0850/sb_837_bill_20110701_chaptered.pdf
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•	 Williamson	Act
•	 Solar-Use	Easement

   Existing law, the Williamson Act, authorizes a city or 
county to enter into 10-year contracts with owners of land 
devoted to agricultural use, whereby the owners agree to 
continue using the property for that purpose, and the city 
or county agrees to value the land accordingly for purpos-
es of property taxation. Existing law authorizes the parties 
to a Williamson Act contract to mutually agree to rescind 
a contract under the act in order to simultaneously enter 
into an open-space easement for a certain period of years.

   This act authorizes the parties to a Williamson Act con-
tract, after approval by the Department of Conservation, 
in consultation with the Department of Food and Agri-
culture, to mutually agree to rescind the contract in or-
der to simultaneously enter into a solar-use easement that 
would require that the land be used for solar photovoltaic 
facilities for a term no less than 20 years, except as speci-
fied. 

   The act requires the city or county to charge the property 
owner a rescission fee based upon the fair market value 
of the property at the time of the rescission. This act re-
quires a city or county to include certain, and authorizes 
a city or county to include other, restrictions, conditions, 
or covenants in the deed or instrument granting a solar-
use easement. This act provides that a solar-use easement 
would be automatically renewed annually, unless either 
party filed a notice of nonrenewal. 

   This act provides that a solar-use easement may only be 
extinguished on all or a portion of the parcel by nonre-
newal, termination, or by returning the land to its previous 
contract under the Williamson Act. This act requires that 
if the landowner extinguishes the contract either by filing 
a notice of nonrenewal or by terminating the solar-use 
easement, the landowner shall restore the property to the 
conditions that existed before the easement by the time 
the easement terminates. This act authorizes a landowner 
to terminate a solar-use easement by complying with cer-
tain procedures, and paying a termination fee based upon 
the termination value of the property, as determined by 
the county assessor. This act provides that specified par-
ties may bring an action to enforce the easement if it is 
violated.

  Existing law requires the county assessor to consider, 
when valuing real property for property taxation pur-
poses, the effect of any enforceable restrictions to which 
the use of the land may be subjected. Under existing law 
these restrictions include, but are not limited to, zoning, 
recorded contracts with governmental agencies, and vari-
ous other restrictions imposed by governments.

  This act also requires the county assessor to consider, 
when valuing real property for property taxation purpos-
es, solar-use easements. 

(Continued on Next Page...)

EAsEmENts
•	 Eminent	Domain	Law
•	 Conservation	Easement

   Existing law authorizes various agencies to acquire 
land for purposes related to conservation. Existing law 
provides for a conservation easement to retain land pre-
dominantly in its natural, scenic, historical, agricultural, 
forested, or open-space condition. Existing law estab-
lishes procedures for the independent appraisal review 
of land to be acquired for conservation and establishes 
a conservation easement registry. Existing law prohib-
its, with a specified exception, the sale of conservation 
lands to another owner or the transfer of possession and 
control of conservation lands to another agency, unless 
specified actions occur.

     The California Constitution permits private property 
to be taken or damaged for public use only when just com-
pensation is paid. The Eminent Domain Law prescribes 
how that constitutionally authorized power may be ex-
ercised and permits that exercise only for a public use. 
Existing law prohibits a public entity from commencing 
an eminent domain proceeding until its governing body 
has adopted a resolution of necessity that meets specified 
requirements.

     This act revises the Eminent Domain Law to establish 
requirements for acquisition of property subject to a con-
servation easement. The act requires the person seeking 
to acquire the property to give the holder of the conser-
vation easement a notice containing specified informa-
tion and an opportunity to comment on the acquisition. 

   The act requires the holder of the conservation ease-
ment to provide notice, under certain circumstances and 
as specified, of the proposed acquisition to each public 
entity that helped fund the purchase of the conserva-
tion easement or that imposed conditions on approval or 
permitting of a project that were satisfied, in whole or in 
part, by the conservation easement, and other informa-
tion. 

     The act requires a person seeking to acquire the proper-
ty subject to the conservation easement to respond to any 
comments in writing and provide by first-class mail the 
response to each easement holder or public entity that 
filed comments. The act requires the notice of the hearing 
on the resolution of necessity to be sent to any holder of 
the conservation easement and public entity and to con-
tain information regarding the effect of failing to file a 
written request to appear and be heard. The act requires 
that a resolution of necessity to acquire property subject 
to the conservation easement refer to specific authority 
for the acquisition of the property. The act specifies that 
the holder of the conservation easement is entitled to 
compensation under the Eminent Domain Law. The act 
makes a related statement of legislative intent.

Chapter 589 (SB 328 – Kehoe); adding Section 1240.055 to the Code of Civil 
Procedure.

http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0301-0350/sb_328_bill_20111008_chaptered.pdf
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EAsEmENts (cont.)
(Continued from Previous Page...)

  The Natural Community Conservation Planning Act 
defines “covered species” for purposes of the act to mean 
those species, both listed and nonlisted pursuant to the 
California Endangered Species Act conserved and man-
aged under an approved natural community conserva-
tion plan and that may be authorized for take. The act 
further authorizes the department to, prior to approval 
of a conservation plan, authorize by permit the taking 
of any covered species whose conservation and manage-
ment is provided for in a natural community conserva-
tion plan approved by the department.

   This act revises the definition of “covered species” to in-
clude fully protected species and would make conform-
ing changes. The act also includes specified fully protect-
ed species in the species authorized to be taken prior to 
the approval of a conservation plan.

Chapter 596 (SB 618 – Wolk); amending Sections 2805, 2835, 3511, 4700, 
5050, and 5515 of the Fish and Game Code, adding Section 51255.1 to, 
and adding Chapter 6.9 (commencing with Section 51190) to Part 1 of 
Division 1 of Title 5 of, the Government Code, and amending Section 
402.1 of the Revenue and Taxation Code.

•	 Reporting

   Existing law requires a person holding funds or other 
property escheated to the state to file a report with the 
Controller and to pay or deliver the escheated property 
to the Controller within a specified time, unless another 
person has established his or her right to any of the prop-
erty specified in the report. Under existing law, the per-
son holding the property is required to report that prop-
erty to the Controller as well as any other property that 
does not appear to be subject to escheat.

   This act would instead require the person holding the 
property to report to the Controller only the property 
subject to escheat. The act would make additional tech-
nical changes.

   This act contains other provisions relating to escheat 
of safe deposit box contents, retirement accounts, and 
property having no apparent commercial value which are 
not summarized herein.

Chapter 305 (SB 495 – Fuller); amending Sections 1513, 1513.5, 1514, 
1516, 1518, 1520, 1532, and 1565 of the Code of Civil Procedure.

iNsurANCE
•	 Disclosures

   Existing law requires an insurer, upon receiving notice of a 
claim, to immediately, but not more than 15 calendar days af-
ter receipt, provide the insured with a legible reproduction of 
the specified Insurance Code section, in at least 12-point type, 
detailing acts prohibited as unfair trade practices, and a writ-
ten notice.

   This act revises the written notice and requires that it be pro-
vided to the insured with a legible reproduction of only speci-
fied portions of the Insurance Code in at least 10-point type.

   Existing law requires an insurer, whether requested orally or 
in writing by an insured, to provide the insured with a copy of 
the Fair Claims Settlement Practices Regulations, as specified, 
within 15 calendar days of the request.

   This act additionally requires the insurer to provide a legible 
reproduction of specified provisions of the Insurance Code 
when requested by the insured.

Chapter 240 (SB 596 – Price); amending Sections 790.034 and 10089.2 
of the Insurance Code.

•	 Historical	Property
•	 Recordation	of	Contract   

   Existing law authorizes an owner of any qualified historical 
property to contract with the legislative body of a city, county, 
or city and county, to restrict the use of the property in ex-
change for lowered assessment values. Existing law requires 
contracts under these provisions to include, among other 
things, where applicable, a provision for the periodic examina-
tion of the interior and exterior of the premises by the assessor, 
the Department of Parks and Recreation, and the State Board 
of Equalization whenever necessary, and a provision that re-
quires the owner to notify the Office of Historic Preservation 
of the contract.

   This act instead requires these contracts, where applicable, to 
include an inspection of the interior and exterior of the prem-
ises by the city, county, or city and county prior to a new agree-
ment, and every five years thereafter. This act deletes from the 
list of required contract provisions the requirement that the 
owner notify the Office of Historic Preservation, and instead 
requires that the contract include a provision that requires 
the owner to record the contract with the county in which the 
property is located.

   Existing law authorizes the legislative body to, upon entering 
into a contract, require that the property owner, as a condition 
to entering into the contract, pay a fee not to exceed the rea-
sonable cost of administering this program.

(Continued on Next Page...)

EsChEAt

loCAl GoVErNmENt

http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0801-0850/sb_837_bill_20110701_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0451-0500/sb_495_bill_20110921_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0551-0600/sb_596_bill_20110906_chaptered.pdf
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   This act, instead, requires that the fee shall not exceed the 
reasonable cost of providing the service pursuant to this article 
for which the fee is charged.

   Existing law specifies that the initial contract term is ten 
years and provides that on the anniversary date of the contract, 
a year is automatically added to the initial term of the contract 
unless notice of nonrenewal is given.

   This act also requires each contract to provide that after five 
years, and every five years thereafter, the legislative body of 
the local agency shall require an inspection to be conducted, 
by a party appointed by the legislative body, to determine the 
owner’s continued compliance with the contract.

   Existing law authorizes the legislative body to cancel a con-
tract if the legislative body determines that the owner has 
breached any of the conditions of the contract or has allowed 
the property to deteriorate to the point that it no longer meets 
the standards for a qualified historical property, and authorizes 
the legislative body or any landowner to, as an alternative to 
canceling the contract, bring any action in court necessary to 
enforce a contract, including, but not limited to, an action to 
enforce the contract by specific performance or injunction.

   This act requires the legislative body to either cancel the con-
tract or bring an action in court to enforce the contract, if the 
legislative body determines that the owner has breached any of 
the conditions of the contract or has allowed the property to 
deteriorate to the point that it no longer meets the standards 
for a qualified historical property. This act also provides that, 
as an alternative to canceling the contract, a landowner that is 
a party to the contract may bring any action in court necessary 
to enforce the contract.

Chapter 278 (AB 654 – Hueso); amending Sections 50281, 50281.1, 
50282, 50284, and 50287 of the Government Code.

loCAl GoVErNmENt 
(cont.)

mArkEtAblE rECord   
titlE ACt

•	 Expiration	of	Options

   Existing law permits a person to record an option to purchase 
real property in the chain of title for that property. Existing 
law provides that the option expires of record, within specified 
times, if no conveyance, contract, or other instrument giving 
notice of the exercise or extension of the option is recorded.

   This act provides, absent a conveyance, contract, or other in-
strument giving notice of the exercise or extension of an op-
tion, that if the expiration date of the option is ascertainable 

from the recorded instrument, the option expires six months af-
ter that expiration date. The act further provides that if the expi-
ration date of the option is not ascertainable from the recorded 
instrument, or the recorded instrument indicates that the op-
tion provides no expiration date, the option expires 6 months 
after the date the instrument that creates or gives constructive 
notice of the option is recorded. 

NOTE: The provisions of this act shall become operative on 
January 1, 2013.

NOTE: The purpose of this act is to preclude the Marketable 
Record Title from allowing record notice of an option to pur-
chase property to unnecessarily create a cloud on title after the 
option itself has become obsolete.

Chapter 46 (SB 284 – Harman); amending Section 880.020 of, and 
amending, repealing, and adding Section 884.010 of the Civil Code.

mEChANiCs’ liENs
•	 Conversion	of	Design	Professionals	Lien	to	a	

Mechanics’	Lien

   The California Constitution provides that mechanics, persons 
furnishing materials, artisans, and laborers of every class have a 
lien upon the property upon which they have bestowed labor or 
furnished material for the value of the labor done and material 
furnished. The California Constitution also requires the Leg-
islature to provide, by law, for the speedy and efficient enforce-
ment of those liens.

   A design professional, on recordation of a claim of lien, has a 
lien on the site, notwithstanding the absence of commencement 
of a planned work of improvement, for the amount of the de-
sign professional’s fee for services provided under the contract 
or the reasonable value of those services, whichever is less. A 
design professional also has a right to record a mechanics lien 
for providing work authorized for a work improvement, subject 
to specified conditions.

   This act authorizes a design professional to convert a recorded 
design professional lien to a mechanics’ lien if certain require-
ments are met. The requirements include that the design profes-
sional lien expires but remains fully or partially unpaid and that 
a a mechanics’ lien is recorded within 30 days of the expiration 
of the design professional lien. The recorded mechanics’ lien 
must state that it is a converted design professional lien. The de-
sign professional does not need to provide a preliminary notice 
to enforce the converted mechanics lien. 

Chapter 127 (SB 424 – Rubio); adding Section 8319 to the Civil Code.

http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0651-0700/ab_654_bill_20110907_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0251-0300/sb_284_bill_20110701_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0401-0450/sb_424_bill_20110726_chaptered.pdf
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mEChANiCs’ liENs 
(cont.)

•	 Invalidity	of	Claim
•	 Revisions

   The California Constitution provides that laborers of every 
class who have worked upon or have furnished material for a 
property have a lien upon that property for the value of the la-
bor done and material furnished. The California Constitution 
requires the Legislature to provide, by law, for the speedy and 
efficient enforcement of those liens. Existing law, operative July 
1, 2012, recodified and revised the law for enforcing mechanics 
liens. Existing law provides that certain erroneous information 
contained in a claim of lien does not invalidate the claim of lien, 
except as specified.

 This act makes various technical, conforming changes 
related to the recodification of the law for enforcing mechanics’ 
liens. The changes become effective on July 1, 2012, consistent 
with the effective date of Chapter 697 (SB 189) enacted last 
year. The bill also deletes a provision that intent to slander title 
is a circumstance under which a lien claim can be invalidated 
by a court, retaining simply intent to defraud. Also, a provision 
was added that the lien claim is forfeited if a person willfully 
includes in a lien claim labor, services, equipment or materials 
not furnished for the property described in the claim.

Chapter 44 (SB 190 – Lowenthal); amending Sections 7159, 7159.5, 
7159.14, and 8513 of the Business and Professions Code, amending Section 
8422 of the Civil Code, and amending Section 66499.7 of the Government 
Code.

•	 Affidavit	of	Service

   The California Constitution gives workers the right to a me-
chanics’ lien for the value of labor and materials provided for the 
improvement of real property, and authorizes the Legislature to 
provide for the speedy and efficient enforcement of these liens. 
Existing law requires a claim of mechanics’ lien to be served on 
the owner or reputed owner of the property in order to be valid, 
and requires a proof of service affidavit to show the name of the 
person upon whom the mechanics lien was served.

   This act clarifies that mechanics’ lien claimants shall specify 
in the required affidavit indicating service of the notice of me-
chanics’ lien that the notice was served on the owner or reputed 
owner of the property, consistent with existing obligations re-
garding service of these claims.

Chapter 673 (AB 456 – Wagner); amending Sections 3084 and 8416 of the 
Civil Code.

mortGAGEs ANd dEEds   
oF trust

•	 Reverse	Mortgages

   Existing law provides that all insurers, brokers, agents, and 
others engaged in the transaction of insurance owe a prospec-
tive insured who is 65 years of age or older, a duty of honesty, 
good faith, and fair dealing. This duty is in addition to any 
other duty, whether express or implied, that may exist.

   This act prohibits an insurance broker or agent from par-
ticipating in, being associated with, or employing any party 
that participates in or is associated with, the origination of 
a reverse mortgage, except as provided. The act also prohib-
its, with exceptions, individuals transacting insurance from 
receiving compensation, commission, or direct incentive for 
providing reverse mortgage borrowers with a noncasualty in-
surance product that is connected to or a result of the reverse 
mortgage.

   This act provides that it does not prevent an agent or bro-
ker from offering title insurance, hazard, flood, or other peril 
insurance, or other similar products that are customary and 
normal under a reverse mortgage loan.

Chapter 223 (AB 793 – Eng); adding Section 785.1 to the Insurance 
Code.

•	 Notice	of	Sale

   Existing law requires a lender to file a notice of default in 
the case of nonjudicial foreclosure prior to enforcing a power 
of sale as a result of a default on an obligation secured by real 
property. Existing law also requires that a notice of sale be 
given before the power of sale may be exercised. Existing law 
requires the notice of sale to contain specified information re-
garding the property and the sale, and to be recorded with the 
county recorder.

   This act additionally requires, beginning April 1, 2012, that 
the notice of sale, given pursuant to a deed of trust or mort-
gage secured by real property containing from one to 4 sin-
gle-family residences, contain language notifying potential 
bidders of specified risks involved in bidding on property at 
a trustee’s sale, and a notice to the property owner inform-
ing the owner about how to obtain information regarding 
any postponement of the sale. The act requires a good faith 
effort to be made to provide current information regarding 
sale dates and postponements and that the information be 
available free of charge. The act permits the information to be 
provided by any means that provides continuous access.

   The act provides that failure to comply with the new notices 
and the requirement to provide up-to-date information shall 
not invalidate any sale that would otherwise be valid under 
Section 2924f.

(Continued on Next Page...)

http://leginfo.ca.gov/pub/11-12/bill/sen/sb_0151-0200/sb_190_bill_20110701_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0451-0500/ab_456_bill_20111009_chaptered.pdf
http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0751-0800/ab_793_bill_20110906_chaptered.pdf
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   NOTICE TO POTENTIAL BIDDERS: If you are con-
sidering bidding on this property lien, you should understand 
that there are risks involved in bidding at a trustee auction. 
You will be bidding on a lien, not on the property itself. Plac-
ing the highest bid at a trustee auction does not automatically 
entitle you to free and clear ownership of the property. You 
should also be aware that the lien being auctioned off may be 
a junior lien. If you are the highest bidder at the auction, you 
are or may be responsible for paying off all liens senior to the 
lien being auctioned off, before you can receive clear title to 
the property. You are encouraged to investigate the existence, 
priority, and size of outstanding liens that may exist on this 
property by contacting the county recorder’s office or a title 
insurance company, either of which may charge you a fee for 
this information. If you consult either of these resources, you 
should be aware that the same lender may hold more than one 
mortgage or deed of trust on the property.
 
   NOTICE TO PROPERTY OWNER: The sale date shown 
on this notice of sale may be postponed one or more times by 
the mortgagee, beneficiary, trustee, or a court, pursuant to 
Section 2924g of the California Civil Code. The law requires 
that information about trustee sale postponements be made 
available to you and to the public, as a courtesy to those not 
present at the sale. If you wish to learn whether your sale date 
has been postponed, and, if applicable, the rescheduled time 
and date for the sale of this property, you may call telephone 
number for information regarding the trustee’s sale or visit 
this Internet Web site Internet Web site address for informa-
tion regarding the sale of this property, using the file num-
ber assigned to this case case file number. Information about 
postponements that are very short in duration or that occur 
close in time to the scheduled sale may not immediately be 
reflected in the telephone information or on the Internet Web 
site. The best way to verify postponement information is to 
attend the scheduled sale.

Chapter 229 (SB 4 – Calderon); amending Section 2924f of the Civil 
Code.

mortGAGEs ANd dEEds   
oF trust (cont.)

•	 Deficiency	Judgments

   Existing law prohibits a deficiency judgment under a note 
secured by a first deed of trust or first mortgage for a dwell-
ing of not more than 4 units in any case in which the trustor 
or mortgagor sells the dwelling for less than the remaining 
amount of the indebtedness due at the time of sale with the 
written consent of the holder of the first deed of trust or first 
mortgage. Existing law provides that written consent of the 
holder of the first deed of trust or first mortgage to that sale 
shall obligate that holder to accept the sale proceeds as full 
payment and to fully discharge the remaining amount of the 
indebtedness on the first deed of trust or first mortgage. 

 Existing law specifies that those provisions would not 
limit the ability of the holder of the first deed of trust or first 
mortgage to seek damages and use existing rights and remedies 
against the trustor or mortgagor or any 3rd party for fraud or 
waste if the trustor or mortgagor commits either fraud with re-
spect to the sale of, or waste with respect to, the real property 
that secures that deed of trust or mortgage. Existing law makes 
these provisions inapplicable if the trustor or mortgagor is a 
corporation or political subdivision of the state.

 This act expands anti-deficiency protection to all 1-4 
residential mortgages or deeds of trust where the beneficiary 
consents to a short sale, whether a first deed of trust or a junior 
deed of trust.  As an urgency bill, it became effective on July 
15 when it was chaptered into law.  The new law also limits the 
short sale anti-deficiency protections by excluding sales where 
the trustor is a limited partnership or LLC. Existing short sale 
law enacted in 2010 already excluded corporations.  

 The new law also clarifies the application of short sale 
law to multiple collateral situations by treating the short sale 
as a foreclosure under a power of sale for purposes of any other 
properties securing the note.  This provision is meant to clarify 
that the short sale provisions do not impact multiple collateral 
loans.

 Of particular importance to title and escrow compa-
nies, the bill prohibits a note holder from requiring the borrow-
er to pay additional compensation, aside from sale “proceeds,” 
in exchange for the note holder agreeing to the short sale. 

 The new law expands on short sale anti-deficiency 
legislation passed last year in response to concerns that bor-
rowers could have greater liability after a short sale than after 
a foreclosure.  Chapter 701 prohibited a lender from obtaining 
a deficiency judgment as to a first mortgage or deed of trust 
following a short sale.  Since Chapter 701 only applied to first 
mortgages, homeowners with more than one mortgage could 
still be liable to a junior noteholder after the short sale.  The 
new law addresses that issue.

NOTE: This act took effect as an urgency measure on July 15, 
2011.

Chapter 82 (SB 458 – Corbett); amending Section 580e of the Code of 
Civil Procedure.

NotAriEs publiC
•	 Notary	Services
•	 Use	of	Notary	Seal

   Existing law makes it unlawful for a nongovernmental entity 
to solicit funds or information by means of a mailing, electron-
ic message, or Internet Web site that contains a seal, insignia, 
trade, or brand name, or any other term or symbol that reason-
ably could be interpreted or construed as implying any state or 
local government connection, approval, or endorsement, un-
less the nongovernmental entity has an expressed connection 
with a state or local entity or unless the solicitation contains 

(Continued on Next Page...)
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specified disclosures in conspicuous and legible type. Existing 
law requires a business to include the contact information for a 
referenced governmental agency in an unsolicited mailing that 
offers to assist the recipient in dealing with the governmen-
tal agency. A violation of these or other provisions related to 
advertising is a misdemeanor, punishable by imprisonment in 
the county jail not exceeding 6 months, a fine not exceeding 
$1,000, or both.

   This act additionally makes it unlawful for a nongovernmen-
tal entity to solicit funds or information by means of a mail-
ing, electronic message, or Internet Web site that contains an 
emblem or content that reasonably could be interpreted or 
construed as implying any federal, state, or local government 
connection, approval, or endorsement, unless the nongovern-
mental entity has an expressed connection with a federal, state, 
or local government entity or unless the solicitation contains 
specified disclosures and meets other requirements. The act 
requires the disclosures to be conspicuously displayed in speci-
fied locations, font type size, and manner. The act increases the 
maximum criminal fine for a violation of these provisions to 
$2,500 and would authorize a person to recover specified dam-
ages resulting from a violation of these provisions. The act de-
letes the provisions requiring a business to include the contact 
information for a referenced governmental agency in an unso-
licited mailing that offers to assist the recipient in dealing with 
the governmental agency.

   Existing law makes it unlawful for a person to make any un-
true or misleading statements in any manner in connection 
with the offering or performance of an assessment reduction 
filing service. Existing law provides that an untrue or mislead-
ing statement includes representing that an offeror of an as-
sessment reduction filing service is, or is affiliated with, any 
governmental entity by, among other things, the use of a busi-
ness name including the word “appeal” or “tax” and any of a list 
of terms, including “agency,” “bureau,” or “department.” Exist-
ing law makes it unlawful to offer to perform an assessment 
reduction filing service without making a disclosure placed at 
the top of each page of every advertisement or promotional 
material disseminated by an offeror of an assessment reduc-
tion filing service in 12-point boldface type enclosed in a box 
formed by a heavy line.

   This act provides that it is also an untrue or misleading state-
ment in connection with the offering or performance of an 
assessment reduction filing service if the words “board” or 
“commission” are used with the word “appeal” or “tax” in the 
business name of an assessment reduction filing service. The 
act also makes changes to the font size requirements that apply 
to the disclosure of every advertisement or promotional mate-
rial disseminated by an offeror of an assessment reduction fil-
ing service.

   Existing law authorizes proof of the execution of an instru-

NotAriEs publiC   
(cont.)

ment by certain persons and prescribes the form for that proof. 
Existing law prohibits a proof of the execution of any of several 
types of specified instruments, including a grant deed, mort-
gage, deed of trust, quitclaim deed, or security agreement. 
 
   This act adds a power of attorney to the types of instruments 
for which a proof of the execution is prohibited and would fur-
ther prohibit a proof of the execution for any instrument re-
quiring a notary public to obtain a thumbprint from the party 
signing the document in the notary public’s journal. The act  
also revises the form of certificate that may be used for proof 
of execution.

   Existing law prescribes the duties of a notary public, includ-
ing the duty to demand acceptance and payment of foreign and 
inland acts of exchange, or promissory notes, to protest them 
for nonacceptance or nonpayment, and to exercise any other 
powers and duties that by the law of nations and according to 
commercial usages, or by the laws of any other state, govern-
ment, or country, may be performed by notaries. Existing law 
provides that a protest is a certificate of dishonor of a nego-
tiable instrument made by, among others, a notary public. 

   Existing law provides that the protest of a notary public of a 
act of exchange or promissory note for nonacceptance or non-
payment is prima facie evidence of the facts recited therein.

   This act limits the application of these provisions to a notary 
public employed by a financial institution, during the course 
and scope of the notary’s employment with the financial insti-
tution.

   Existing law prescribes the maximum fees a notary public 
may charge for specified services.

    This act deletes the prescribed maximum fees for every pro-
test for the nonpayment of a promissory note or for the non-
payment or nonacceptance of a act of exchange, draft, or check, 
for serving every notice of nonpayment of a promissory note or 
of nonpayment or nonacceptance of a act of exchange, order, 
draft, or check, and for recording every protest.

    Existing law sets forth the fees the Secretary of State is au-
thorized to charge for the provision of specified business ser-
vices.

   This act authorizes the Secretary of State’s office to refuse to 
perform a service or refuse a filing based on a reasonable belief 
that the service or filing is being requested for any of a number 
of specified improper purposes.

Chapter 269 (AB 75 – Hill); amending Sections 17533.6 and 17537.9 of 
the Business and Professions Code, amending Section 1195 of the Civil 
Code, amending Section 3505 of the Commercial Code, and amending 
Sections 8205, 8208, 8211, and 27287 of, and adding Section 12181 to, 
the Government Code.
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powErs oF AttorNEy
•	 Statutory	Form	Power	of	Attorney

   The Power of Attorney Law sets forth the authority of an at-
torney-in fact, defined as a person who is granted authority to 
act for the principal in a power of attorney.  Under existing law, 
the attorney-in-fact may be granted general authority to act on 
behalf of the principal and authority to act by incorporating 
powers by reference to other laws, including, but not limited to, 
powers of attorneys in fact provided by the Uniform Statutory 
Form Power of Attorney Act, powers of guardians, conserva-
tors and trustees.  Existing law also requires express authority 
in the power of attorney in order for an attorney-in-fact to take 
specified actions, including creating, modifying, or revoking a 
trust and exercising the right to make a disclaimer on behalf of 
the principal.  Under existing law, these provisions setting forth 
the authority of an attorney-in-fact are inapplicable to a statu-
tory form power of attorney recognized under the Uniform 
Statutory Form Power of Attorney Act.

   This act, instead, applies the attorney-in-fact provisions to 
a statutory form power of attorney, except for those providing 
to the attorney-in-fact general authority and powers by refer-
ence to other laws. The act revises certain powers that require 
express authority in the power of attorney for their exercise by 
the attorney-in-fact, specifying that an attorney-in-fact may 
modify, revoke, or terminate a trust in whole or in part, but only 
as provided in the trust instrument, and that the attorney-in-
fact may reject, disclaim, release, or consent to a reduction or 
modification of a share in, or payment from, an estate, trust, or 
other fund. The act also revises the statutory form power of at-
torney to notify the principal that it does not include all of the 
powers available under law for an attorney in-fact and would re-
vise the agent’s power under a statutory form power of attorney 
with regard to insurance, annuity, and retirement plan transac-
tions and estate, trust, and other beneficiary transactions. The 
act specifies that the power of an agent under a statutory form 
power of attorney with respect to personal and family mainte-
nance is not dependent on any other authority to make gifts on 
the principal’s behalf and is not limited by any other limitation 
applicable to the agent’s authority to make gifts on the princi-
pal’s behalf.

Chapter 113 (AB 1082 – Gatto); amending Sections 4260, 4264, 4401, 
4407, 4457, 4458, 4460, 4461, and 4462 of, and repealing and adding 
Section 4465 of, the Probate Code.

priVACy
•	 Security	Breach	Notification

   Existing law requires any agency, and any person or business 
conducting business in California, that owns or licenses com-
puterized data that includes personal information, as defined, 
to disclose in specified ways, any breach of the security of the 
system or data following discovery or notification of the secu-
rity breach, to any California resident whose unencrypted per-
sonal information was, or is reasonably believed to have been, 
acquired by an unauthorized person.

   This act amends California’s security breach notification law 
to provide that any agency, person, or business required to is-
sue a notification under existing law must meet additional re-
quirements regarding that notification.  This act requires that 
security breach notifications be written in plain language and 
contain certain specified information, including, among other 
things, contact information regarding the breach, the types of 
information breached, and, if possible to determine, the date, 
estimated date, or date range of the breach.  This act provides 
that a security breach notification may also include other 
specified information, at the discretion of the entity issuing 
the notification.  This act requires that, any agency, person, or 
business that must provide a security breach notification under 
existing law to more than 500 California residents as a result 
of a single breach would be required to submit the notification 
electronically to the Attorney General.  

Chapter 197 (SB 24 – Simitian); amending Sections 1798.29 and 
1798.82 of the Civil Code.

•	 Disclosure	of	Personal	Information

 Existing law authorizes victims of domestic violence 
or stalking and reproductive health care providers, employees, 
and volunteers, as defined, to complete an application to be ap-
proved by the Secretary of State for the purposes of enabling 
state and local agencies to respond to requests for public re-
cords without disclosing a program participant’s residence ad-
dress contained in any public record (referred to as the Safe at 
Home Program). Existing law prohibits the Secretary of State 
from making a program participant’s address publicly avail-
able, except in specified circumstances, including when the 
participant’s program certification has been canceled.

 This act specifies, instead, that a participant’s personal 
address may be revealed after termination of certification only 
if the participant’s termination resulted from the program 
manager determining that false information was used as a sub-
terfuge to avoid detection of illegal or criminal activity or ap-
prehension by law enforcement.

 This act, for purposes of the program for victims of 
domestic violence or stalking, prohibits a person, business, or 
association from knowingly and intentionally publicly posting 
or displaying on the Internet, or soliciting, selling, or trading 
on the Internet, specified personal information of a program 
participant or other persons residing at the same address with 
a prescribed intent to cause great bodily harm or place a person 
in objectively reasonable fear for his or her personal safety. The 
act also prohibits a person, business, or association from inten-
tionally publicly posting or displaying on the Internet specified 
personal information of a program participant or other per-
sons residing at the same address if the participant has made a 
demand on the person, business, or association to not disclose 
that information, as specified. Violation of these provisions 
would be subject to specified civil penalties.

(Continued on Next Page...)
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priVACy (cont.)
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 The act prohibits a person from posting on the In-
ternet the home address, the telephone number, or personal 
identifying information of a domestic violence or stalking vic-
tim program participant or the program participant’s family 
members who are participating in the program, or a provider, 
employee, volunteer, or patient of a reproductive health facility 
or individual residing at the same address with the intent that 
another person imminently use that information to commit 
a crime involving violence or a threat of violence against the 
participant or the program participant’s family members who 
are participating in the program. Violations of these provisions 
would be a crime, punishable as specified. 

Chapter 200 (SB 636 – Corbett); amending Sections 6206.5, 6206.7, 6208, 
6215.3, 6215.4, and 6215.7 of, and adding Sections 6208.1, 6208.2, and 
6218.01 to, the Government Code.

propErty tAxAtioN
•	 Fee	for	Preparation	of	Certificate	of	Payment

   Existing law requires the assessor, tax collector, and auditor to 
charge and collect a $1 fee for preparing specified documents, 
including, among others, a certificate of payment showing 
taxes paid.

   This act instead requires the assessor, tax collector, or audi-
tor to charge and collect a fee to cover the actual and reason-
able costs incurred by the assessor, tax collector, or auditor to 
prepare a certificate of payment showing taxes paid. This act 
requires the board of supervisors of the county to establish the 
fee subject to specified requirements.

Chapter 207 (AB 820 – Gordon); amending Section 162 of, and adding 
Section 162.1 to, the Revenue and Taxation Code.

•	 Fees	for	Property	Tax	Delinquency	and	Sales

   Under existing property tax law, unpaid property taxes are 
declared delinquent and subject to penalties and costs, and, if 
the taxes remain unpaid, the property is declared tax-defaulted 
and subject to sale if not redeemed by the owner within a cer-
tain amount of time.

   Existing law requires a tax collector, in the case of the pro-
posed tax sale of property that is the primary residence of the 
last known assessee, to make a reasonable effort to contact the 
owner-occupant of the property to be sold, as specified, and re-
quires that the costs incurred by the tax collector in attempting 
to make contact, not to exceed $100, be added to the required 
amount for redemption of the property.

   This act removes the $100 limitation described above, and 
would instead require the actual and reasonable costs incurred 

by the tax collector in attempting to make contact to be estab-
lished by the board of supervisors.

   Existing law requires the tax collector, when tax-defaulted 
property subject to a recorded notice is redeemed, to collect 
certain fees including, among others, a fee of $35 to reimburse 
the county for its costs of obtaining the names and last known 
mailing addresses of, and for mailing specified notices to, par-
ties of interest, in addition to the amount required to redeem 
the tax-defaulted property. Existing law authorizes the tax col-
lector, if the tax-defaulted property is redeemed prior to the 
proposed sale, but after the county has incurred costs to pub-
lish the notice of intended sale in a newspaper, as provided, to 
collect a fee to reimburse the tax collector for those costs.
 
   This act removes the $35 limitation described above, and 
would instead require the tax collector to collect a fee to reim-
burse the county for its actual and reasonable costs incurred 
in obtaining the information of, and for mailing the notices 
to, parties of interest. This act also authorizes the tax collector 
to collect a fee to reimburse the tax collector for the costs of 
publishing a notice of agreement in a newspaper, as provided, 
under the circumstances described above. This act requires the 
amount of any fee collected by the tax collector when tax-de-
faulted property subject to a recorded notice is redeemed to be 
established by the board of supervisors of a county, as provided.

   Existing law requires the price at which certain tax-defaulted 
property may be offered for sale to be the total amount neces-
sary to redeem the property, plus costs, and prescribes the man-
ner of distribution of proceeds from the sale of tax-defaulted 
property, including, among others, a distribution to the county 
general fund, not to exceed $35, to reimburse the county for 
the cost of giving of a specified notice, and a distribution to the 
tax collector, not to exceed $100, to reimburse the county for 
the costs of a personal contact.

   The act removes the $35 limitation described above, and 
would instead require any fee collected to reimburse the county 
for its actual and reasonable costs incurred in giving notice to 
be distributed to the county general fund. This act also removes 
the $100 limitation described above, and would instead require 
a distribution to the tax collector equal to the total amount of 
the actual and reasonable costs incurred by the tax collector in 
conducting the personal contact. 

Chapter 208 (AB 902 – Alejo); amending Sections 3704.7, 4112, 4672.2, 
and 4672.3 of the Revenue and Taxation Code.

•	 Tax-Defaulted	Property

   Existing property tax law generally authorizes a county tax 
collector to sell tax-defaulted property 5 years or more, or three 
years or more, as applicable, after that property has become tax 
defaulted. Under existing law, when tax-defaulted property is 
sold, the deed conveys title to the purchaser free of all encum-
brances of any kind existing before the sale, with specified ex-
ceptions including an exception for specified easements.

(Continued on Next Page...)
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propErty tAxAtioN 
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   This act provides that easements of any kind, including pre-
scriptive easements, are included within those specified excep-
tions to the conveyance of title free of encumbrances.

   Existing law provides that a court proceeding based on al-
leged invalidity or irregularity of any proceedings instituted in 
a sale of tax-defaulted property can only be commenced within 
one year after the date of execution of the tax collector’s deed. 
Existing law authorizes the board of supervisors to rescind the 
sale of property sold by tax deed by the tax collector, as pro-
vided, when it is determined that the property should not have 
been sold.

   This act, for sales completed on or after January 1, 2012, in-
stead requires any person wishing to have a tax deed sold by the 
tax collector rescinded due to alleged invalidity or irregularity 
to first petition the board of supervisors to have the tax sale 
rescinded before the proceeding described above can be com-
menced in a court.  This act requires that the petition to the 
board of supervisors be made within one year of the execution 
of the tax collector’s deed, and further requires the court pro-
ceeding to be commenced within one year of the date the board 
of supervisors determines that the sale of property sold by a tax 
deed should not be rescinded.

Chapter 288 (AB 261 – Dickinson); amending Sections 3712, 3725, and 
3731 of the Revenue and Taxation Code.

•	 Exclusions
•	 Transfer	of	Base	Year	Values
•	 New	Construction
•	 Change	of	Ownership

   The California Constitution generally limits ad valorem taxes 
on real property to 1% of the full cash value of that property. 
For purposes of this limitation, “full cash value” is defined as 
the assessor’s valuation of real property as shown on the 1975-
76 tax act under “full cash value” or, thereafter, the appraised 
value of that real property when purchased, newly constructed, 
or a change in ownership has occurred. However, the Califor-
nia Constitution and existing property tax law exclude from 
a “change in ownership” real property transfers of a principal 
residence and the first $1,000,000 of the value of other real 
property between parents and their children, as defined by 
the Legislature. Existing law defines “real property” to mean 
the possession of, claim to, ownership of, or right to posses-
sion of land; all mines, minerals, and quarries in the land; and 
improvements to the land. However, real property does not in-
clude an interest in a legal entity.

   This act defines real property for purposes of the parent-child 
principal residence exclusion to include an interest in a unit or 
lot within a cooperative housing corporation.

   The California Constitution and existing property tax law 
authorize the base year value of property that is substantially 
damaged or destroyed by a disaster, as declared by the Gover-
nor, to be transferred to comparable property within the same 
county, which is acquired within 5 years after the disaster, as 
provided. Existing property tax law authorizes a county board 
of supervisors to adopt an ordinance that authorizes the trans-
fer, subject to specified conditions and limitations, of the base 
year value of property that is located within another county in 
this state and that has been substantially damaged or destroyed 
by a disaster to comparable replacement property, as provided. 

   Existing property tax law provides that a property is substan-
tially damaged or destroyed if the land or the improvements 
sustain physical damage amounting to more than 50% of its 
full cash value immediately prior to the disaster.

   This act, commencing with the 2012-13 fiscal year, provides 
that property is substantially damaged or destroyed if either the 
land or the improvements sustain physical damage amounting 
to more than 50% of either the land’s or the improvement’s full 
cash value immediately prior to the disaster.

   The California Constitution and existing property tax law 
authorize a person who is either severely disabled or over 55 
years of age to transfer the base year value, as defined, of speci-
fied property to a replacement dwelling located within the 
same county, except as otherwise provided, as the property 
from which the base year value is transferred if, among other 
things, the person claiming the property tax relief is an owner 
or resident of the original property at the time when the origi-
nal property was substantially damaged or destroyed by mis-
fortune or calamity. Existing property tax law provides that a 
property is substantially damaged or destroyed by misfortune 
or calamity if it sustains physical damage to more than 50% 
of its full cash value immediately prior to the damaging event.

   This act, commencing with the 2012-13 fiscal year, provides 
that property is substantially damaged or destroyed by mis-
fortune or calamity if either the land or improvements sustain 
physical damage amounting to more than 50% of the property’s 
full cash value immediately prior to the misfortune or calamity.

   Existing property tax law allows a person over the age of 55 
years or a severely and permanently disabled person to trans-
fer the base year value of his or her property, if that property 
is eligible for the homeowners’ exemption, to any replacement 
dwelling of equal or lesser value, as specified. This law requires 
an owner to notify the assessor in writing of the completion of 
new construction to a replacement dwelling within 30 days of 
completion.

   This act extends the amount of time that an owner has to 
notify the assessor of the completion of new construction to 
within six months of completion.

  Existing property tax law provides for the disabled veterans’ 
property tax exemption contingent upon a claim being filed. 
Existing property tax law requires, if property becomes eligible 

(Continued on Next Page...)

http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0251-0300/ab_261_bill_20110921_chaptered.pdf


    California Land Title Association

   CLTA Annual Summary of Legislation 

18

propErty tAxAtioN 
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for the exemption after the lien date and an appropriate ap-
plication is filed on or before the lien date in the calendar year 
next following the calendar year in which the property became 
eligible, the refund or cancellation of taxes on that portion of 
the assessed value of the property that would have been exempt 
under a timely and appropriate application.

   This act, instead, requires the refund or cancellation of taxes, 
if an appropriate application for the exemption is filed on the 
later of 90 days after the date on which the property became 
eligible or on or before the next following lien date.

   Existing property tax law requires the county assessor each 
year to mail a notice to all disabled veterans who received the 
disabled veterans’ property tax exemption in the immediately 
preceding year.

   This act instead requires, prior to the lien date, the assessor 
to annually mail a notice to all claimants who received the dis-
abled veterans’ property tax exemption in the immediately pre-
ceding year.

   Existing property tax law requires a person or legal entity 
to file a change in ownership statement whenever there occurs 
any change in ownership of real property or of a manufactured 
home whenever a person or entity obtains a controlling or 
majority ownership interest in a legal entity, or whenever an 
entity makes specified transfers of ownership interests in the 
legal entity. Existing law imposes a penalty if a person or legal 
entity required to file a change in ownership statement fails to 
do so within a specified time period from the date of a written 
request by either the assessor or the State Board of Equaliza-
tion, as applicable. 

   Existing property tax law authorizes the county board of su-
pervisors to order this penalty abated, if an assessee establishes 
that the failure to file a change in ownership statement within a 
specified time period was due to reasonable cause and not due 
to willful neglect, and the assessee has filed the change in own-
ership statement with either the assessor or the State Board of 
Equalization, as applicable, and an application for abatement 
of the penalty with the county board of supervisors.

   This act, instead, authorizes the county board of equalization 
or the assessment appeals board to order the penalty abated, 
and would, instead, require an application for abatement of the 
penalty to be filed with the county board of equalization or the 
assessment appeals board.

   This act expressly provides for the board to abate the penal-
ties, as described above, in whole or in part.

  Existing property tax law establishes various requirements 
and procedures for the assessment of property and the com-
pilation of the tax assessment rolls. Existing property tax law 
generally authorizes the correction, subject to specified time 
requirements, of any error that results in an incorrect entry on 
the property tax roll, except for, among other things, an error 
that involves the exercise of value judgment, but authorizes the 
correction of any error or omission involving the exercise of a 
value judgment that arises solely from a failure to reflect a de-
cline in taxable value of real property.

   This act extends this authority to correct the roll with regard to 
an error or omission involving the exercise of a value judgment 
that arises solely from a failure to reflect a decline in taxable 
value, to floating homes and manufactured homes, as provided.

    Existing property tax law authorizes any person filing an af-
fidavit of interest to apply to the tax collector to have any parcel 
separately valued on the current roll for the purpose of paying 
taxes, and requires the application to be made during the cur-
rent fiscal year and to set forth specific information describing 
the parcel sought to be separately valued. Existing law autho-
rizes a county, upon approval of the board of supervisors, to 
prohibit these applications during the 10 working days preced-
ing each tax installment delinquency date and during the 10 
working days preceding June 30 of each year.

    This act instead authorizes the county to allow these applica-
tions between July 1 and March 31.

Chapter 351 (SB 947 – Committee on Governance and Finance); 
amending Sections 63.1, 69, 69.3, 69.5, 74.5, 74.6, 276.2, 278, 483, 
531.1, 830, 862, 1150, 1154, 2821, 4831, 5303, 11551, and 11596 of, to 
add Section 271.5 to, and to repeal Section 75.23.

•	 Enforcement,	Collection,	and	Refund

   Existing property tax law provides that information and re-
cords in the assessor’s office are not public documents and shall 
not be open to public inspection, except as specified. Existing 
law also requires the assessor to disclose certain appraisal in-
formation to specified state and local agencies.

   This act requires the assessor, upon the written request of the 
tax collector, to provide to the tax collector information for the 
preparation and enforcement of tax sales, in accordance with 
specified procedures, and would require the tax collector to 
reimburse the assessor for the actual and reasonable costs in-
curred by the assessor for providing this information. The act 
requires the tax collector to add those costs to the delinquent 
taxes and other costs. The act requires the tax collector or his or 
her designated employee to certify specified
declarations under penalty of perjury. 

    Existing property tax law establishes a procedure by which an 
assessee of property taxes may pay taxes under protest in cases 
in which the assessor does not, upon or prior to completion of 
the local tax roll, send a notice to an assessee whose property 
was not on the prior year’s secured roll, or to an assessee of real 

(Continued on Next Page...)
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property on the local secured roll whose property’s full value 
has increased. Under existing property tax law, a protest is re-
quired to be made by filing with the tax collector, together with 
the payment of the taxes or their first installment, a petition 
for assessment reduction on the form prescribed by the county 
board, which form the collector is to forward to the clerk of 
the county board with the notation that taxes were paid under 
protest.

   This act modifies this procedure to instead require protests to 
be made by filing with the clerk of the county board a petition 
for assessment reduction on the form prescribed by the county 
board. The act also removes the requirement that protests be 
filed together with the payment of the taxes or their first in-
stallment and would make related technical and nonsubstan-
tive changes.

   Existing property tax law allows any county department, offi-
cer, or employee that is legally responsible for the collection of 
any amount owing the county to apply to the county board of 
supervisors for discharge of that responsibility on the grounds 
that the amount owed is too small to justify the costs of col-
lection.

   This act revises that provision to authorize a discharge from 
accountability for the collection of the amount if performed in 
accordance with specified procedures.

      Existing property tax law authorizes any tax collector charged 
with collecting any delinquent taxes on unsecured property to 
apply to the county board of supervisors for a discharge of the 
responsibility on the grounds that the amount is too small to 
justify the costs of collection.

    This act revises those provisions to authorize a county de-
partment, officer, or employee charged with that responsibility 
to apply for a discharge from accountability if performed in ac-
cordance with specified procedures.

   Existing property tax law requires each county assessor to 
determine the assessed value of taxable real property and per-
sonal property, and requires each county tax collector to collect 
the taxes levied on those assessed values. Existing property tax 
law authorizes a county tax collector to sell tax-defaulted prop-
erty after a specified amount of time. Existing property tax law 
also authorizes the tax collector, upon the recommendation of 
county counsel, to remove a parcel from a tax sale, as provided, 
and requires the tax collector to notify the Controller of that 
removal.

   This act eliminates the tax collector’s notification require-
ment.

    Existing property tax law generally authorizes a county tax 
collector to sell tax-defaulted property 5 years or more after 

that property has become tax defaulted. Existing law autho-
rizes any party of interest in the property to file with the county 
a claim for the excess proceeds from the sale, at any time prior 
to the expiration of one year following the recordation of the 
tax collector’s deed to the purchaser. Existing property tax law 
requires any person or entity that in any way acts on behalf of, 
or in place of, any party of interest with respect to filing a claim 
for any excess proceeds to submit proof with the claim that the 
amount of excess proceeds has been disclosed to the party of 
interest, and that the party of interest has been advised of the 
right to file a claim for the excess proceeds on his or her own 
behalf.

   This act additionally requires any person or entity that in any 
way acts on behalf of, or in place of, any party of interest with 
respect to filing a claim for any excess proceeds to submit proof 
with the claim that the source of the excess proceeds has been 
disclosed to the party of interest, and that the party of interest 
has been advised of the right to file a claim for the excess pro-
ceeds on his or her own behalf.

   Existing property tax law requires a county to provide no-
tice, including publishing notice in a newspaper, of the right 
to claim the excess proceeds from the sale of a tax-defaulted 
property.

   This act eliminates the requirement to publish the notice in 
a newspaper if the cost to publish is equal to or more than the 
excess proceeds from the sale.

   Existing property tax law requires a tax collector to publish 
various publications within a specified time period, relating to, 
among other things, notice of impending default for failure to 
pay taxes on real property and notice of intended sale of tax-
defaulted property by the tax collector. That law authorizes a 
publication to be republished, if any error or defect has been 
carried into any publication, made in the same manner as the 
original publication and for not less than one week.

   This act authorizes, if the error or defect is discovered after 
the time required for the original publication, the publication 
to be republished within 60 days of the original time period 
required. This act requires the republication to not adversely 
affect the right of a taxpayer, assessee, or other private party in 
a material way.

   Under existing property tax law, if a taxpayer mistakenly 
pays property taxes on property that he or she does not own, 
the property tax is transferred to the property of the taxpayer 
for which the payment is intended. Existing property tax law 
requires the county tax collector, upon being convinced by 
substantial evidence of a mistake, to refund property taxes 
mistakenly paid in the case in which there is no property of 
the taxpayer to which the payment may be applied. Existing 
property tax law requires these actions to be taken at any time 
before a guaranty or certificate of title issues respecting the 
unintended property and before 2 years have elapsed since the 
date of payment.

(Continued on Next Page...)
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     This act instead requires a refund under these provisions to 
be made within 60 days of the county verifying that the pay-
ment was paid by mistake, or would subject the credit or refund 
to interest.

    Existing property tax law requires property taxes to be re-
funded if, among other circumstances, the taxes were paid on 
an assessment in excess of the equalized value of the property as 
determined by the county board of equalization and authorizes 
a county tax collector or county auditor to refund taxes within 
4 years of payment if the amount paid exceeds the amount due 
on the property as shown on the roll.

    This act revises this requirement to apply if the taxes were 
paid on an assessment in excess of the value of the property as 
determined by the county assessment appeals board. The act 
revises the authorization to also apply if the amount paid ex-
ceeds the amount due by more than $10.

    Under existing property tax law, a plaintiff is entitled to re-
cover interest on penalties assessed for failure to file a prop-
erty statement, as specified, in which recovery is allowed by the 
court, from the date of the filing of the claim for refund.
 
    This act corrects an erroneous cross-reference in this provi-
sion.

    The California Constitution requires that a statute that lim-
its the right of access to the meetings of public bodies or the 
writings of public officials and agencies be adopted with find-
ings demonstrating the interest protected by the limitation 
and the need for protecting that interest.

     This act makes legislative findings to that effect.

Chapter 352 (SB 948 – Committee on Governance and Finance); amend-
ing Sections 408, 620, 2611.1, 2923, 3698.8, 4675, 4676, 4842, 4911, 
5096, 5097.2, and 5150.5.

•	 Property	Tax	Deferment

    The Senior Citizens and Disabled Citizens Property Tax 
Postponement Law, until February 20, 2009, authorized a 
claimant to file a claim with the Controller to postpone the 
payment of ad valorem property taxes, where household in-
come did not exceed specified amounts. Existing law autho-
rized the Controller, upon approval of the claim, to either make 
payment directly to specified entities, or to issue the claimant 
a certificate of eligibility that constituted a written promise of 
the state to pay the amount specified on the certificate, as pro-
vided. Existing law required these payments to be made out 
of specified funds appropriated to the Controller, as specified, 
and also required repaid property tax postponement payments 
to be transferred, as specified, to the General Fund.

    Existing law, on and after February 20, 2009, prohibits a 
person from filing a claim for postponement, and prohibits the 
Controller from accepting applications for postponement, un-
der the Senior Citizens and Disabled Citizens Property Tax 
Postponement Law.

   This act establishes the County Deferred Property Tax Pro-
gram for Senior Citizens and Disabled Citizens, authorize 
a county to elect to participate in the program by adopting 
a resolution indicating the county’s intention to participate 
in and administer the program, and specify that the require-
ments of a county or county officials set forth in the act are 
conditioned upon the county’s passage of the above-described 
resolution. Under the program, a participating county would 
be authorized to defer a claimant’s property taxes retroactively, 
for property taxes due on or before February 20, 2011, and pro-
spectively.

    This act requires a claimant to use the application form of 
a county to initiate participation in the program. The act au-
thorizes the county treasurer or county tax collector to review 
the claimant’s application for program participation and, if the 
claimant is eligible, and if there are sufficient funds within the 
county’s Property Tax Deferral Fund, which this act requires 
a participating county to establish within its treasury, to (1) 
defer property taxes on the claimant’s residential dwelling for 
that fiscal year, (2) issue a subvention payment to that county, 
in an amount equivalent to the amount of the deferred proper-
ty taxes, from the county’s Property Tax Deferral Fund, (3) di-
rect the county auditor to apportion that subvention payment 
in the same manner as if the property taxes had been paid, and 
(4) provide a letter or other written notice to the claimant, not-
ing the relevant fiscal year of participation, for use as written 
confirmation of participation. 

    The act authorizes the county treasurer of a participating 
county, if he or she makes a specified determination, upon the 
adoption of a specified resolution by that county’s board of su-
pervisors, to deposit specified funds in the county treasury for 
the purpose of investment of those funds in the county’s Prop-
erty Tax Deferral Fund.

    This act requires the amount of property taxes deferred, plus 
any interest accrued thereon, to be secured by a judgment lien. 
The act also requires the lien to be evidenced by a notice of 
lien, and various county officials to process and record the no-
tice of lien. The act requires a participating county to charge 
a claimant a specified adjusted rate of interest on the amount 
owed for the deferment of property taxes. The act requires the 
amount secured by the lien to be increased to reflect the accrual 
of interest on the property taxes deferred, or decreased by the 
amount of any payment made to reduce the amount secured 
by the lien. The act provides procedures for the release of the 
lien if the obligation is paid in full or otherwise discharged, 
and would require all amounts owed by a claimant under the 
program to become due immediately under specified circum-
stances.

(Continued on Next Page...)
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    This act authorizes a participating county to charge an ap-
plication fee to the claimant to offset the actual costs of ad-
ministering the program, and would require the fee proceeds 
to be deposited in an account within the county’s Property Tax 
Deferral Fund, to be used exclusively for those administrative 
costs. The act requires the letter or other written confirmation 
of participation in the program provided by the county to be 
considered as evidence of program participation.
 
Chapter 369 (AB 1090 – Blumenfield); amending Section 53684 of the 
Government Code, and to add Part 10.6 (commencing with Section 
20800) to Division 2 of the Revenue and Taxation Code.

•	 Change	in	Ownership	Statement

    Existing property tax law requires a transferee of real prop-
erty or a manufactured home that is locally assessed to file a 
change in ownership statement no later than 45 days from the 
date of the change in ownership with the county in which the 
property or manufactured home is located, and authorizes the 
change in ownership statement to be filed with the assessor 
through the United States mail. If a county assessor makes a 
written request to a transferee to file a change in ownership 
statement and the transferee fails to do so within 45 days of 
that request, existing law imposes a penalty on the transferee 
equal to the greater of either $100 or 10% of the property taxes 
due on the property, but not to exceed $2,500 if the failure was 
not willful.

     This act requires a change in ownership statement that is filed 
with the assessor through the United States mail to be deemed 
filed with the assessor on either the date of postmark affixed by 
the United States Postal Service, or on the date certified by a 
bona fide private courier service, on the envelope containing 
the statement. This act increases the $2,500 cap on the penalty 
for nonwillful failures to file a change in ownership statement 
to $5,000 for a failure to file a change in ownership statement 
on property that is eligible for the homeowners’ property tax 
exemption or $20,000 if the property is not eligible for the 
homeowners’ exemption. This act extends, from 45 days to 90 
days, the time period for filing the change in ownership state-
ment when a change in ownership occurs or if requested to do 
so by the assessor. 

   This act also specifies to which addresses the assessor may 
mail this request or a notice of a penalty. This act also requires 
this request to identify the real property or manufactured home 
for which the statement is required to be filed, and would re-
quire the notice of penalty to identify the parcel or parcels for 
which the penalty is assessed. This act also makes conforming 
changes to a related provision.

    Existing law requires a corporation, partnership, limited li-
ability company, or other legal entity to file a change in owner-

ship statement within 45 days from the earlier of the date of 
the change in control or the change in ownership, or the date 
of a written request by the State Board of Equalization. Exist-
ing law requires a penalty to be imposed if the person or legal 
entity required to file a change in ownership statement fails to 
do so within the 45-day period. Existing law authorizes the 
county board of supervisors to order this penalty abated, if an 
assessee establishes that the failure to file a change in owner-
ship statement within the 45-day period was due to reasonable 
cause and not due to willful neglect, and the assessee has filed 
the change in ownership statement with either the assessor or 
the State Board of Equalization, as applicable, and an appli-
cation for abatement of the penalty with the county board of 
supervisors, as provided. 

    This act extends, from 45 days to 90 days, the time period for 
filing the change in ownership statement. This act authorizes 
the county board of equalization or assessment appeals board, 
instead of the county board of supervisors, to order the penalty 
abated, as provided, and would make related changes. This act 
requires the assessor to abate the penalty described above, if 
a written request to file a change in ownership statement, in-
cluding a request to file a complete change in ownership state-
ment, is mailed by the State Board of Equalization to a person 
or legal entity based on erroneous information provided by 
specified persons and the person or legal entity notifies both 
the State Board of Equalization and the county assessor of the 
error no later than 60 days after the date on which the person 
or legal entity is notified of the penalty.

Chapter 708 (SB 507 – DeSaulnier); amending Sections 480, 480.1, 
480.2, 482, and 483 of the Revenue and Taxation Code.

publiC GuArdiANs ANd 
CoNsErVAtors

•	 Restraining	Transfer	of	Property	Held	in	Trust
•	 Recording	Certifications

    Existing law authorizes a county public guardian or conserva-
tor to take temporary possession or control of real and personal 
property of a person in the county who requires a guardian or 
conservator if the property is subject to loss, injury, waste, or 
misappropriation. Existing law authorizes a public guardian to 
issue a written certification for purposes of taking possession 
or control of property in this regard, which may be recorded 
and which is effective for 15 days after the date of issuance. 
 
   Existing law requires a financial institution or other person, 
without inquiring into the truth of the written certification and 
without court order being issued, to provide the public guard-
ian information concerning property held in the sole name of 
the proposed ward or conservatee and to surrender to the pub-
lic guardian property of the proposed ward or conservatee that 
is subject to loss, injury, waste, or misappropriation. Existing 
law immunizes the financial institution or other person from 
any liability for any act or omission of the public guardian with 
respect to the property.

(Continued on Next Page...)
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   This act authorizes a public guardian or public conservator, if 
he or she intends to apply for appointment as the guardian or 
conservator of a person domiciled in the county, to restrain the 
transfer, encumbrance, or disposal of real or personal property 
held in a trust for that person, if certain requirements are met, 
except as specified. The act prescribes a certification form in 
this regard, which may be recorded in the case of real property, 
and which may be provided to a financial institution. 

   The act requires a financial institution that receives the certi-
fication to provide information to the public guardian or public 
conservator and to restrain the transfer, encumbrance, or dis-
posal of the property at issue without the necessity of inquiring 
into the truth of the certification and without court order or 
letters being issued. The act also extends to 30 days the period 
that the written certification issued for purposes of taking pos-
session or control of property is effective.

Chapter 370 (AB 1288 – Gordon); amending Sections 2900 and 2901 of, 
and to add Section 2901.5 to, the Probate Code.

rEdEVElopmENt AGENCiEs
•	 Dissolution	of	Redevelopment	Agencies

   The Community Redevelopment Law authorizes the estab-
lishment of redevelopment agencies in communities to address 
the effects of blight. Existing law provides that an action may 
be brought to review the validity of the adoption or amend-
ment of a redevelopment plan by an agency, to review the va-
lidity of agency findings or determinations, and other agency 
actions.

   This act revises the provisions of law authorizing an action to 
be brought against the agency to determine or review the valid-
ity of specified agency actions.

    Existing law also requires that if an agency ceases to function, 
any surplus funds existing after payment of all obligations and 
indebtedness vest in the community.

   The act also suspends various agency activities and prohib-
its agencies from incurring indebtedness commencing on the 
effective date of this act. Effective October 1, 2011, the act 
dissolves all redevelopment agencies and community develop-
ment agencies in existence and designates successor agencies 
as successor entities. The act imposes various requirements on 
the successor agencies and subject successor agency actions to 
the review of oversight boards.

  The act requires county auditor-controllers to conduct an 
agreed-upon procedures audit of each former redevelopment 
agency by March 1, 2012. The act requires the county auditor-

controller to determine the amount of property taxes that 
would have been allocated to each redevelopment agency if 
the agencies had not been dissolved and deposit this amount 
in a Redevelopment Property Tax Trust Fund in the county. 
Revenues in the trust fund would be allocated to various tax-
ing entities in the county and to cover specified expenses of the 
former agency. 

   The act prohibits a redevelopment agency from issuing new 
bonds, notes, interim certificates, debentures, or other obliga-
tions if any legal challenge to invalidate a provision of this act 
is successful.

   After the effective date of the act the RDAs are prohibited 
from executing trust deeds or mortgages on any of their real 
property. In addition, the RDAs cannot dispose of assets by 
“sale, long term lease, gift, grant, transfer assignment, or oth-
erwise . . .” The prohibition on disposition specially included 
real property, deeds of trust and mortgages held by the agency. 

   The Legislative solution to address preemptive transfers by 
RDAs was to look backward at the transfers and allow them 
to be ordered to be undone. The law requires the Controller to 
review asset transfers after January 1, 2011 to a city or county 
that created a RDA to see if the government agency that re-
ceived the assets was contractually committed to a third party 
for the expenditure or encumbrance of those assets.  If the local 
agency is not contractually committed, then, to the extent not 
prohibited by state and federal law, the Controller is required 
to order the available assets to be returned to the redevelop-
ment agency or its successor agency.

   The act contains a Legislature finding that a transfer of assets 
by a redevelopment agency during the period after January 1 
and covered by the act is deemed not to be in the furtherance 
of the Community Redevelopment Law and is thereby unau-
thorized. 

NOTE: This act was an urgency statute that went into effect 
on June 29, 2011. 

NOTE: The California Supreme Court agreed to hear a peti-
tion challenging the law. The court granted a stay, which allows 
redevelopment agencies to avoid paying until the court rules 
on the merits of the case, which is expected prior to January 15. 
Certain redevelopment agency transfers are enjoined until the 
case is resolved.

Chapter 5 (ABX1 26 – Blumenfield); amending Sections 33500, 33501, 
33607.5, and 33607.7 of, and adding Part 1.8 (commencing with Section 
34161) and Part 1.85 (commencing with Section 34170) to Division 24 
of, the Health and Safety Code, and adding Sections 97.401 and 98.2 to 
the Revenue and Taxation Code.

•	 Voluntary	Alternative	Redevelopment	Program

   The Community Redevelopment Law authorizes the estab-
lishment of redevelopment agencies in communities to address 
the effects of blight in those communities and requires agen-
cies to prepare, or cause to be prepared, and to approve a rede-
velopment plan for each project area.
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   This act, notwithstanding specified law, upon the enactment 
of specified legislation concerning redevelopment, establishes 
a voluntary alternative redevelopment program whereby a re-
development agency would be authorized to continue to ex-
ist upon the enactment of an ordinance by the community to 
comply with the act’s provisions. 

   The act requires the city or county that created a redevelop-
ment agency to notify the county auditor-controller, the Con-
troller, and the Department of Finance on or before November 
1, 2011, that the community will comply with the act’s provi-
sions. The act requires a participating city or county to make 
specified remittances to the county auditor-controller, who 
shall allocate the remittances for deposit into a Special District 
Allocation Fund, for specified allocation to certain special dis-
tricts, and into the county Educational Revenue Augmenta-
tion Fund. The act authorizes the city or county to enter into an 
agreement with the redevelopment agency in that jurisdiction, 
whereby the redevelopment agency would transfer a portion of 
its tax increment to the city or county for the purpose of fi-
nancing certain activities within the redevelopment area. The 
act imposes specified sanctions on a city or county that fails to 
make the required remittances, as determined by the Director 
of Finance. This act authorizes the county auditor-controller 
to charge a fee that does not exceed the reasonable costs to the 
county auditor controller to implement the provisions of this 
act.

   This act authorizes a community to establish a new redevel-
opment agency only after the debt obligations of the former 
redevelopment agency have been retired and the community 
satisfies the provisions of this act.

NOTE: This act was an urgency measure which took effect on 
June 29, 2011.

Chapter 6 (ABX1 27 – Blumenfield); adding Part 1.9 (commencing with 
Section 34192) to Division 24 of the Health and Safety Code.

rEdEVElopmENt AGENCiEs 
(cont.)

subdiVisioN mAps
•	 Expiration	Dates

   The Subdivision Map Act generally requires a local agency 
to approve, conditionally approve, or disapprove a tentative 
map or vesting tentative map within a specified time period. 
The Act requires an approved tentative map or vesting tenta-
tive map to expire 24 months after its approval, or after an ad-
ditional period of time prescribed by local ordinance, not to ex-
ceed 12 months. However, the Act extends the expiration date 
of certain approved tentative maps and vesting tentative maps.

   This act extends by 24 months the expiration date of any ap-
proved tentative map or vesting tentative map that has not ex-

pired as of the effective date of this act and will expire prior to 
January 1, 2014. 

   The Permit Streamlining Act prohibits a local agency, after 
its approval of a tentative map for a subdivision of single- or 
multiple-family residential units, from requiring conformance 
with, or the performance of, any conditions that the local agen-
cy could have lawfully imposed as a condition to the previously 
approved tentative or parcel map, as a condition to the issuance 
of and building permit or equivalent permit upon approval of 
that subdivision, during a five-year period following the re-
cordation of the final map or parcel map for that subdivision. 
The act also prohibits a local agency from refusing to issue a 
building permit or equivalent permit for a subdivider’s failure 
to conform with or perform those conditions. However, the act 
also provides that this five-year period is a three-year period for 
a tentative map extended pursuant to a specified provision of 
law, and the local agency is not prohibited from levying a fee, or 
imposing a condition that requires the payment of a fee upon 
the issuance of a building permit, with respect to the underly-
ing units.

   This act provides that a tentative map extended pursuant to 
its provisions is also subject to the truncated three-year period 
described above, and that the local agency is not prohibited 
from levying a fee, or imposing a condition that requires the 
payment of a fee upon the issuance of a building permit, with 
respect to the underlying units. 

NOTE: This act took effect as an urgency measure on July 15, 
2011.

Chapter 88 (AB 208 – Fuentes); amending Section 65961 of, and adding 
Section 66452.23 to, the Government Code.

williAmsoN ACt
•	 Non-Profit	Land	Trust

  The California Land Conservation Act of 1965, otherwise 
known as the Williamson Act, authorizes cities and counties 
to enter into 10-year contracts with landowners whereby the 
landowner agrees to restrict the use of his or her land in ex-
change for a reduced property taxation rate. Under existing 
law, the city or county receives a subvention for the property 
tax revenue lost as a result of these contracts.

  This act, until January 1, 2016, authorizes a nonprofit land-
trust organization (as defined in subdivision (b) of Section 
5011.7 of the Public Resources Code), a nonprofit entity, or 
a public agency to enter into a contract with a landowner who 
has also entered into a Williamson Act contract, upon approval 
of the city or county that holds the Williamson Act contract, to 
keep that landowner’s land in contract under the Williamson 
Act, for a period of up to ten years in exchange for the open-
space district’s, land-trust organization’s, or nonprofit entity’s 
payment of all or a portion of the foregone property tax rev-
enue to the county, where the state has failed to reimburse, or 
reduced the subvention to, the city or county for property tax 
revenues not received as a result of Williamson Act contracts.

Chapter 254 (SB 668 – Evans); adding Section 51257.5 to the Govern-
ment Code.
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williAmsoN ACt (cont.)
•	 Dissolution	of	Redevelopment	Agencies

   Existing law, the Williamson Act, authorizes a city or county 
to enter into 10-year contracts with owners of land devoted to 
agricultural use, whereby the owners agree to continue using 
the property for that purpose, and the city or county agrees to 
value the land accordingly for purposes of property taxation. 
Existing law sets forth procedures for reimbursing cities and 
counties for property tax revenues not received as a result of 
these contracts.

  This act, beginning January 1, 2011, and until January 1, 2016, 
authorizes a county, in any fiscal year in which payments au-
thorized for reimbursement to a county for lost revenue are less 
than half of the participating county’s actual foregone general 
fund property tax revenue, to revise the term for newly re-
newed and new contracts and require the assessor to value the 
property based on the revised contract term. 

   The act provides that a landowner may choose to nonrenew 
and begin the cancellation process. The act also provides that 
any increased revenues generated by properties under a new 
contract shall be paid to the county.

NOTE:  This act took effect on July 15, 2011, as an urgency 
measure.

Chapter 90 (AB 1265 – Nielsen); amending, repealing, and adding Sec-
tions 16142, 16142.1, and 51244 of, adding Section 51244.4 to, and add-
ing and repealing Section 51244.3 of, the Government Code.
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PLEASE NOTE: The CLTA would like to thank Roger Therien of Westcor Land Title Insurance Company for providing the 
following case summary information.
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AdVErsE possEssioN
Hacienda Ranch Homes, Inc. v. 
Superior Court
198	Cal.	App.	4th	1122		(2011),	as	modified	
on	denial	of	reh’g	(Sept.	28,	2011)
ADVERSE POSSESSION: Plaintiffs (real parties in inter-
est) acquired a 24.5% interest in the subject property at a tax 
sale. The court rejected plaintiffs’ claim of adverse possession 
under both 1) “color of title” because the tax deed by which 
they acquired their interest clearly conveyed only a 24.5% in-
terest instead of a 100% interest, and 2) “claim of right” be-
cause plaintiffs’ claims of posting for-sale signs and clearing 
weeds 2 or 3 times a year did not satisfy the requirement of 
protecting the property with a substantial enclosure or culti-
vating or improving the property, as required by Code of Civil 
Procedure Section 325. 

The court also pointed out that obtaining adverse possession 
against cotenants requires evidence much stronger than that 
which would be required against a stranger, and plaintiffs 
failed to establish such evidence in this case.

ANtidEFiCiENCy

Gramercy Inv. Trust v. 
Lakemont Homes Nevada, Inc.
198	Cal.	App.	4th	903		(2011)

ANTIDEFICIENCY: After a judicial foreclosure, the 
lender obtained a deficiency judgment against a guarantor. 
The court held that the choice of law provision designating 
the law of New York was unenforceable because there were 
insufficient contacts with New York. California is where the 
contract was executed, the debt was created and guaranteed, 
the default occurred and the real property is located. Also, 
Nevada law does not apply, even though the guarantor was a 
Nevada corporation, because Nevada had no connection with 
the transaction. 

The court also held that the guarantor was not entitled to the 
protection of California’s antideficiency statutes because the 
guaranty specifically waived rights under those statutes in ac-
cordance with Civil Code Section 2856.

CC&rs

Promenade at Playa Vista Homeown-
ers Assn. v. W. Pac. Hous., Inc.
200	Cal.	App.	4th	849	(2011)	

CC&Rs: In a construction defect action brought by a condomin-
ium homeowners association, the court held that a developer can-
not compel binding arbitration of the litigation pursuant to an ar-
bitration provision in the Declaration of Covenants, Conditions, 
and Restrictions. CC&Rs are not a contract between the devel-
oper and the homeowners association. Instead, the provisions in 
the CC&Rs are equitable servitudes and can be enforced only by 
the homeowners association or the owner of a condominium, not 
by a developer who has sold all the units.

Ferwerda v. Bordon
193	Cal.	App.	4th	1178	(2011),	reh’g	denied	(Apr.	
18,	2011),	review	denied	( June	8,	2011)	

CC&Rs: In the published portion of the opinion, the court held:

1. The following language in the CC&Rs gave the Homeowners 
Association the authority to adopt new design standards pertain-
ing to development of lots in the subdivision: “in the event of a 
conflict between the standards required by [the Planning] Com-
mittee and those contained herein, the standards of said Commit-
tee shall govern”; and

2. The Planning Committee could not adopt a rule that allowed 
for attorney’s fees to be awarded to the prevailing party in a law-
suit because such a provision was not contained in the CC&Rs. 
Adopting the rule was an attempt by the committee to insert a 
new provision that binds homeowners without their approval.
In the unpublished portion of the opinion, the court held that 
the Planning Committee acted properly in denying the plaintiff ’s 
building plans. (The details are not summarized here because that 
part of the opinion is not certified for publication.)

Schuman v. Ignatin
191	Cal.	App.	4th	255	(2010)	

CC&Rs: The applicable CC&Rs would have expired, but an 
amendment was recorded extending them. Plaintiff filed this 
action alleging that defendant’s proposed house violated the 
CC&Rs. The trial court held that the amendment was invalid be-
cause it was not signed by all of the lot owners in the subdivision. 

(Continued on Next Page...)

http://www.westregion.com/Title Insurance Pages/Cases/Opinions/HaciendaRanchHomes_v_SupCt.pdf
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http://www.westregion.com/Title Insurance Pages/Cases/Opinions/GramercyInvest_v_LakemontHomes.pdf
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http://www.westregion.com/Title Insurance Pages/Cases/Opinions/PromenadePlayaVistaHOA_v_WestPacHousing.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Ferwerda_v_Bordon.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Schuman_v_Ignatin.pdf


    California Land Title Association

   CLTA Annual Summary of Legislation

32

CC&rs (cont.)
(Continued from Previous Page...)

Since the CC&Rs had expired, it did not determine whether 
the proposed construction would have violated them. The ap-
pellate court reversed and remanded, holding that the defect in 
the amendment rendered it voidable, not void, and it could no 
longer be challenged because the four-year statute of limita-
tions contained in C.C.P. 343 had run.

CoNtrACts
In re Conservatorship & Estate of 
Buchenau
196	Cal.	App.	4th	1031	(2011)

CONTRACTS: A purchaser of real property was held liable 
for damages for refusing to complete the purchase contract, 
even though the seller deposited the deed into escrow 19 days 
after the date set for close of escrow. The escrow instructions 
did not include a “time is of the essence” clause, so a reasonable 
time is allowed for performance. The purchaser presented no 
evidence that seller’s delay of 19 days was unreasonable follow-
ing a two-month escrow.

CoNtrACts / probAtE

McMackin v. Ehrheart
194	Cal.	App.	4th	128	(2011)

CONTRACTS / PROBATE: This case involves a “Marvin” 
agreement, which is an express or implied contract between 
nonmarital partners. Plaintiff sought to enforce an alleged oral 
agreement with a decedent to leave plaintiff a life estate in real 
property. 

The court held that since the agreement was for distribution 
from an estate, it is governed by C.C.P. Section 366.3, which 
requires the action to be commenced within one year after the 
date of death. But the court further concluded that, depend-
ing on the circumstances of each case, the doctrine of equitable 
estoppel may be applied to preclude a party from asserting the 
statute of limitations set forth in section 366.3 as a defense to 
an untimely action where the party’s wrongdoing has induced 
another to forbear filing suit.

EAsEmENts
Hill v. San Jose Family Hous. 
Partners, LLC
198	Cal.	App.	4th	764		(2011)

EASEMENTS: Plaintiff, who had entered into an easement 
agreement with defendant’s predecessor to maintain a bill-
board on a portion of defendant’s property, filed an action to 
prevent defendant from constructing a multi-unit building 
that would allegedly block the view of the billboard. Defen-
dant asserted that the easement was unenforceable because 
it violated city and county building codes. 

The court held:

1. The easement was enforceable because the property’s use 
for advertising purposes is not illegal in and of itself. Al-
though the instrumentality of that use, i.e., the billboard, 
may be illegal, that is not a bar to the enforcement of the 
agreement.

2. The easement agreement did not specifically state that it 
included the right to view the billboard from the street, but 
the parties necessarily intended the easement to include that 
right since viewing the billboard by passing traffic is the pur-
pose of the easement.

3. Nevertheless, the trial court improperly denied a mo-
tion for a retrial to re-determine damages based on new 
evidence that the city had instituted administrative proceed-
ings to have the billboard removed. The award of damages 
was based on plaintiff ’s expected revenue from the billboard 
until 2037, and such damages will be overstated if the city 
forces plaintiff to remove the billboard.

Thorstrom v. Thorstrom     
196	Cal.	App.	4th	1406	(2011),	reh’g	denied	
( July	26,	2011)

EASEMENTS: Plaintiffs were not able to preclude defen-
dants’ use of a well on plaintiffs’ property. The historic use 
of the well by the common owner (the mother of the cur-
rent owners) indicated an intent for the well to serve both 
properties, and an implied easement was created in favor of 
defendants when the mother died and left one parcel to each 
of her two sons. However, the evidence did not establish that 
defendants were entitled to exclusive use of the well, so both 
properties are entitled to reasonable use of the well consis-
tent with the volume of water available at any given time.

http://www.westregion.com/Title Insurance Pages/Cases/Opinions/ConservatorshipOfBuchenau.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/ConservatorshipOfBuchenau.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/McMackin_v_Ehrheart.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Hill_v_SanJoseFamilyHousing.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Hill_v_SanJoseFamilyHousing.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Thorstrom_v_Thorstrom.pdf
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EAsEmENts (cont.) 
Tashakori v. Lakis
196	Cal.	App.	4th	1003		(2011),	reh’g	denied	
( July	12,	2011),	review	denied	(Sept.	14,	2011)

EASEMENTS: The court granted plaintiffs an “equitable ease-
ment” for driveway purposes. Apparently, plaintiffs did not have 
grounds to establish a prescriptive easement. But a court can 
award an equitable easement where the court applies the “relative 
hardship” test and determines, as the court did here, that 1) the 
use is innocent, which means it was not willful or negligent, 2) the 
user will suffer irreparable harm if relief is not granted and 3) there 
is little harm to the underlying property owner.

Main St. Plaza v. 
Cartwright & Main, LLC
194	Cal.	App.	4th	1044	(2011)

EASEMENTS: Plaintiff sought to establish a prescriptive ease-
ment for parking and access. The trial court granted a motion for 
summary judgment against plaintiff because it had not paid taxes 
on the easement. The appellate court reversed because, while pay-
ment of property taxes is an element of a cause of action for adverse 
possession, payment of taxes is not necessary for an easement by 
prescription, unless the easement has been separately assessed. A 
railway easement over the same area was separately assessed, but 
that is irrelevant because the railway easement and the prescrip-
tive easement were not coextensive in use.

ForEClosurE / mErs
Fontenot v. Wells Fargo Bank, N.A.
•	 198	Cal.	App.	4th	256		(2011)
FORECLOSURE / MERS: Plaintiff alleged a foreclosure was 
unlawful because MERS made an invalid assignment of an inter-
est in the promissory note and because the lender had breached an 
agreement to forbear from foreclosure. The appellate court held 
that the trial court properly sustained a demurrer to the fourth 
amended complaint without leave to amend. The court held that 
MERS had a right to assign the note even though it was not the 
beneficiary of the deed of trust because in assigning the note it 
was acting on behalf of the beneficiary and not on its own behalf. 
Additionally, Plaintiff failed to allege that the note was not oth-
erwise assigned by an unrecorded document. The court also held 
that plaintiff failed to properly allege that the lender breached 
a forbearance agreement because plaintiff did not attach to the 
complaint a copy of a letter (which the court held was part of the 
forbearance agreement) that purportedly modified the agree-

ment. Normally, a copy of an agreement does not have to be at-
tached to a complaint, but here the trial court granted a previous 
demurrer with leave to amend specifically on condition plaintiff 
attach a copy of the entire forbearance agreement to the amended 
pleading.

Ferguson v. Avelo Mortg., LLC
195	Cal.	App.	4th	1618	(2011),	as	modified	( June	
20,	2011),	reh’g	denied	( June	21,	2011),	review	
denied	and	ordered	not	to	be	officially	published	
(Sept.	14,	2011)	

FORECLOSURE / MERS:

1. A Notice of Default was defective because it was signed by a 
trustee before recordation of the substitution of trustee substitut-
ing it in place of the original trustee. But the Notice of Sale was 
properly given because it recorded at the same time as the substi-
tution and included the statutorily required affidavit attesting to 
the mailing of a copy of the substitution to all persons to whom an 
NOD must be mailed. Since the NOS was valid, the court held 
that the sale was merely voidable and not void. Therefore, unlike 
a void sale (such as where a substitution of trustee is not recorded 
until after the trustee’s sale is completed), where the sale is merely 
voidable the plaintiff must tender full payment of the debt in or-
der to bring an action setting aside the sale. The plaintiff did not 
make such a tender, so the trial court properly refused to set aside 
the sale.

2. Mortgage Electronic Registration Systems (MERS), as nomi-
nee of the original lender had the authority to assign the note and 
deed of trust to defendant, even if MERS does not possess the 
original note.

Gomes v. 
Countrywide Home Loans, Inc.
192	Cal.	App.	4th	1149	(2011),	review	denied	
(May	18,	2011),	cert.	denied,	132	S.	Ct.	419	(U.S.	
2011)

FORECLOSURE / MERS: A borrower brought an action to re-
strain a foreclosure of a deed of trust held by MERS as nominee 
for the original lender. A Notice of Default had been recorded 
by the trustee, which identified itself as an agent for MERS. The 
court held that 1) There is no legal basis to bring an action in or-
der to determine whether the person electing to sell the property 
is duly authorized to do so by the lender, unless the plaintiff can 
specify a specific factual basis for alleging that the foreclosure 
was not initiated by the correct party; and 2) MERS has a right 
to foreclose because the deed of trust specifically provided that 
MERS as nominee has the right to foreclose.

http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Tashakori_v_Lakis.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/MainSt.Plaza_v_Cartwright&Main.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/MainSt.Plaza_v_Cartwright&Main.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Fontenot_v_WellsFargo.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Ferguson_v_AveloMortgage.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Gomes_v_Countrywide.pdf
http://www.westregion.com/Title Insurance Pages/Cases/Opinions/Gomes_v_Countrywide.pdf
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homE Equity sAlEs 
CoNtrACt ACt

Capon v. Monopoly Game LLC
193	Cal.	App.	4th	344	(2011)

HOME EQUITY SALES CONTRACT ACT: In the pub-
lished portion of the opinion, the court held that plaintiff was 
entitled to damages under the Home Equity Sales Contract 
Act because the purchaser was subject to the Act and the pur-
chase contract did not comply with it. There is an exception 
in the Act for a purchaser who intends to live in the property. 
The principal member of the LLC purchase asserted that he 
intended to live in the property, but the court held the excep-
tion does not apply because the purchaser was the LLC rather 
than the member, so his intent was irrelevant.

homEowNErs             
AssoCiAtioN liENs

Diamond Heights Vill. Ass’n, Inc. v. 
Fin. Freedom Senior Funding Corp.  
196	Cal.	App.	4th	290	(2011),	review	denied	
(Sept.	21,	2011)	

HOMEOWNERS ASSOCIATION LIENS:

1. A homeowner’s association recorded a notice of assessment 
lien, judicially foreclosed and obtained a judgment against the 
homeowners. However, it did not record an abstract of judg-
ment, which would have created a judgment lien, nor did it 
record a writ of execution, which would have created an ex-
ecution lien. The court held that a subsequently recorded deed 
of trust had priority because when an assessment lien is en-
forced through judicial action, the debt secured by the lien is 
merged into the judgment. The association’s previous rights 
were merged into the judgment, substituting in their place 
only such rights as attach to the judgment.

2. After defendant lender prevailed on summary judgment as 
to the single cause of action naming the lender, trial proceeded 
as to the owners of the property, including a cause of action for 
fraudulent conveyance of a 1/2 interest in the property per-
taining to a transfer from the original owner to himself and 
his mother. The trial court ruled in favor of the Association 
on the fraudulent conveyance cause of action AND held that 
defendant lender’s deed of trust was set aside as to that 1/2 in-
terest. The appellate court held that trial of those remaining 

claims was proper, including trial of the Association’s cause 
of action against the homeowners for fraudulent conveyance 
of their condominium unit. It was not proper, however, to 
void the lender’s security interest in the property (in whole 
or part) when the lender had not been joined as a party to the 
fraudulent conveyance cause of action, and final judgment 
had already been entered in its favor.

lis pENdENs
Alpha & Omega Dev., LP v. 
Whillock Contracting, Inc.
200	Cal.	App.	4th	656		(2011)

LIS PENDENS: This is a slander of title and malicious pros-
ecution action brought after defendant’s unsuccessful action 
to foreclose a mechanics lien. Plaintiff ’s slander of title alle-
gation is based on defendant’s recordation of a lis pendens in 
the prior mechanics lien action. The appellate court upheld 
the trial court’s granting of defendant’s anti-SLAPP motion 
and striking the slander of title cause of action, because re-
cording a lis pendens is privileged under Civil Code Section 
47(b)(4).

loAN disClosurE

Boschma v. Home Loan Ctr., Inc.
198	Cal.	App.	4th	230		(2011)	

LOAN DISCLOSURE: Borrowers stated a cause of ac-
tion that survived a demurrer where they alleged fraud and 
a violation of California’s Unfair Competition Law (B&PC 
17200, et seq.) based on disclosures indicating that borrow-
ers’ Option ARM loan may result in negative amortization 
when, in fact, making the scheduled payments would defi-
nitely result in negative amortization. However, the court 
also pointed out that at trial in order to prove damages plain-
tiffs will have to present evidence that, because of the struc-
ture of the loans, they suffered actual damages beyond their 
loss of equity. For every dollar by which the loan balances 
increased, plaintiffs kept a dollar to save or spend as they 
pleased, so they will not be able to prove damages if their 
“only injury is the psychological revelation . . . that they were 
not receiving a free lunch from defendant”.
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mArkEtAblE rECord     
titlE ACt

Schelb v. Stein
190	Cal.	App.	4th	1440	(2010)

MARKETABLE RECORD TITLE ACT: In a previous 
divorce action, in order to equalize a division of community 
property, the husband was ordered to give the wife a note se-
cured by a deed of trust on property awarded to the husband. 
In this case (many years later), the court held that under the 
Marketable Record Title Act, the deed of trust had expired. 
(Civil Code Section 882.020.) However, under Family Code 
Section 291, the underlying family law judgment does not ex-
pire until paid, so it is enforceable as an unsecured judgment.

mEChANiCs’ liENs
Sukut Const., Inc. v. 
Rimrock CA LLC     
199	Cal.	App.	4th	817	(2011),	review	filed	
(Nov.	9,	2011)

MECHANICS’ LIENS: Plaintiff could not establish a min-
ing lien under Civil Code Section 3060 for removing rocks 
from a quarry because a quarry is not a mine and the rocks 
were not minerals. The court did not address whether plaintiff 
could establish a regular mechanics lien because it held that 
plaintiff was judicially estopped from asserting that position 
after leading defendant to believe that it was asserting only a 
mining claim.

rECordiNG

First Bank v. E. W. Bank
199	Cal.	App.	4th	1309		(2011)	
RECORDING: Where two deeds of trust secured by the 
same real property were simultaneously time-stamped for re-
cording by the County Recorder’s Office but were indexed at 
different times, the lenders have equal priority. The recording 
laws protect subsequent purchasers and neither bank was a 
subsequent purchaser. The court acknowledged that a subse-
quent purchaser (or lender) who records his interest before 
the prior interest is indexed has priority, but this rule does not 
apply when both deeds of trust were recorded simultaneously.

shEriFF’s sAlEs

Lang v. Roche
B222885,	2011	WL	5925125	(Cal.	Ct.	App.	Nov.	
29,	2011)
SHERIFF’S SALES: Plaintiff sought to set aside a Sheriff ’s sale 
arising from the execution on a judgment rendered in another 
action. Defendant had obtained that judgment by default after 
service by publication even though plaintiff was defendant’s next 
door neighbor and could easily be found. The court set the sale 
aside, holding that even though C.C.P. 701.780 provides that an 
execution sale is absolute and cannot be set aside, that statute does 
not eliminate plaintiff ’s right of equitable redemption where the 
judgment is void due to lack of personal jurisdiction.

tAx sAlEs
Ribeiro v. County of El Dorado    
195	Cal.	App.	4th	354	(2011),	review	denied	
(Aug.	24,	2011)

TAX SALES: “Caveat emptor” applies to tax sales. Accordingly, 
plaintiff/tax sale purchaser could not rescind the tax sale and ob-
tain his deposit back where he was unaware of the amount of 1915 
Act bond arrearages and where the County did not mislead him.

titlE iNsurANCE
Dollinger DeAnza Associates v. 
Chicago Title Ins. Co.     

199	Cal.	App.	4th	1132		(2011)

TITLE INSURANCE: Plaintiff ’s title insurance policy, which 
was issued in 2004, insured property that originally consisted of 
seven parcels, but which had been merged into a single parcel pur-
suant to a Notice of Merger recorded by the City of Cupertino in 
1984. The policy did not except the Notice of Merger from cover-
age. Plaintiff filed this action after Chicago Title denied its claim 
for damages alleged to result from the inability to sell one of the 
parcels separately. 

The court ruled in favor of Chicago, holding:

1. While the notice of merger may impact Plaintiff ’s ability to 
market the separate parcel, it has no affect on Plaintiff ’s title to 
that parcel, so it does not constitute a defect in title. It does not 
represent a third person’s claim to an interest in the property.

(Continued on Next Page...)
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titlE iNsurANCE (cont.)
(Continued from Previous Page...) 

2. Chicago is not barred by principals of waiver or estoppel 
from denying plaintiff ’s claim, after initially accepting the 
claim, because 1) waiver only applies to insurers that do not 
reserve rights when accepting a tender of defense and 2) plain-
tiff failed to show detrimental reliance, which is one of the ele-
ments of estoppel.

3. Plaintiff ’s claim for breach of the implied covenant of good 
faith and fair dealing cannot be maintained where benefits are 
not due under plaintiff ’s insurance policy.

4. Since the court held that the Notice of Merger was not a 
defect in title, it did not need to consider Chicago’s conten-
tion that the Notice of Merger was void because the County 
Recorder indexed it under the name of the City, rather than 
the name of the property owner.

trustEE’s sAlEs
Biancalana v. T.D. Serv. Co.     
200	Cal.	App.	4th	527		(2011)

TRUSTEE’S SALES: Inadequacy of the sale price is not a suf-
ficient ground for setting aside a trustee’s sale of real property 
in the absence of any procedural errors. The unpaid balance 
of the loan secured by the subject deed of trust was $219,105. 
The trustee erroneously told the auctioneer to credit bid the 
delinquency amount ($21,894.17). Plaintiff was the successful 
bidder with a bid of $21,896. The court refused to set aside the 
sale because there were no procedural errors and the mistake 
was within the discretion and control of the trustee, who was 
acting as agent for the lender. The court distinguished Millen-
nium Rock Mortgage, Inc. v. T.D. Service Co. because here the 
mistake was made by defendant in the course and scope of its 
duty as the beneficiary’s agent, not by the auctioneer as in Mil-
lennium Rock. 

The case also contains a discussion of the rule that once the 
trustee’s deed has been delivered, a rebuttable presumption 
arises that the foreclosure sale has been conducted regularly 
and properly. But where the deed has not been transferred, the 
sale may be challenged on the grounds of procedural irregular-
ity.

Calvo v. HSBC Bank USA, N.A.     
199	Cal.	App.	4th	118	(2011),	review	filed	
(Oct.	25,	2011)

PROPERTY TAXES: Subject to certain conditions, a home-

owner over the age of 55 may sell a principle residence, pur-
chase a replacement dwelling of equal or lesser value in the 
same county, and transfer the property tax basis of the prin-
cipal residence to the replacement dwelling. The court held 
that this favorable tax treatment is not available where title 
to both properties was held by an individual’s wholly owned 
corporation. The court rejected plaintiffs’ argument that the 
corporation was their alter ego because that concept is used 
to pierce the corporate veil of an opponent, and not to en-
able a person “to weave in and out of corporate status when 
it suits the business objective of the day.”

Robinson v. 
Countrywide Home Loans, Inc.     
199	Cal.	App.	4th	42	(2011)
TRUSTEE’S SALES: The trial court properly sustained de-
fendant lender’s demurrer without leave to amend because 
1) the statutory scheme does not provide for a preemptive 
suit challenging MERS authority to initiate a foreclosure 
and 2) even if such a statutory claim were cognizable, the 
complaint did not allege facts sufficient to challenge the 
trustee’s authority to initiate a foreclosure.

Hamilton v. 
Greenwich Investors XXVI, LLC     
195	Cal.	App.	4th	1602	(2011),	as	modified	
( June	15,	2011)

TRUSTEE’S SALES:

1. Plaintiff/borrower’s failure to disclose, in earlier bank-
ruptcy proceedings, the existence of his breach of contract 
and fraud claims against the lender bars the borrower from 
litigating those claims now. The court distinguished several 
cases that permitted a debtor in bankruptcy from subse-
quently pursuing a cause of action that was not disclosed in 
the bankruptcy pleadings on the basis that in those cases the 
defendant was not a creditor in the bankruptcy and because 
the schedules specifically asked the debtor to disclose any 
offsets against the debts that were listed. This action against 
the lender amounts to an offset against the loan, so by 
listing the loan and failing to list this claim, the borrower’s 
bankruptcy schedules were inaccurate.

2. The borrower’s causes of action for breach of contract and 
fraud fail in any event because the borrower did not allege 
the essential fact of payment of sums due from the borrower 
(i.e. performance by the borrower) or set forth an excuse for 
performance.

(Continued on Next Page...)
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3. The borrower cannot state a cause of action for violations of 
Civil Code Section 2923.5, which requires lenders to contact bor-
rowers to explore options to avoid foreclosure, because the only 
remedy for such violations is postponement of the foreclosure 
sale, and borrower’s house has been sold.

Herrera v. 
Deutsche Bank Nat. Trust Co.    
196	Cal.	App.	4th	1366,	1368	(2011),	as	
modified	(May	31,	2011)

TRUSTEE’S SALES: Plaintiffs sought to set aside a trustee’s sale, 
claiming that the Bank had not established that it was the assignee 
of the note, and that the trustee (“CRC”) had not established that 
it was properly substituted as trustee. To establish that the Bank 
was the beneficiary and CRC was the trustee, defendants request-
ed that the trial court take judicial notice of the recorded Assign-
ment of Deed of Trust and Substitution of Trustee, and filed a 
declaration by an employee of CRC referring to the recordation of 
the assignment and substitution, and stating that they “indicated” 
that the Bank was the assignee and CRC was the trustee. 

The trial court granted defendants’ motion for summary judgment 
and the appellate court reversed. The Court acknowledged that 
California law does not require the original promissory note in 
order to foreclose. But while a court may take judicial notice of a 
recorded document, that does not mean it may take judicial notice 
of factual matters stated therein, so the recorded documents do 
not prove the truth of their contents. Accordingly, the Bank did 
not present direct evidence that it held the note.

Barry v. 
OC Residential Properties, LLC
194	Cal.	App.	4th	861	(2011),	reh’g	denied	(May	
20,	2011),	review	denied	( July	13,	2011)

TRUSTEE’S SALES: Under C.C.P. 729.035 a trustee’s sale to 
enforce a homeowners association lien is subject to a right of re-
demption for 90 days after the sale, and under C.C.P. 729.060 the 
redemption price includes reasonable amounts paid for mainte-
nance, upkeep and repair. Defendant purchased plaintiff ’s interest 
in a common interest development at a foreclosure sale of a home-
owners association lien. Plaintiff sought to redeem the property 
and defendant included certain repair costs in the redemption 
amount. Plaintiff asserted that the costs were not for reasonable 

maintenance, upkeep and repair. The court held that the costs 
were properly included because the person seeking to redeem has 
the burden of proof, and plaintiff failed to carry that burden in 
this case. Plaintiff also asserted that she should not have to pay 
the repair costs because the work was performed by an unlicensed 
contractor. The court held that the cost of the repair work was 
properly included because plaintiff would receive a windfall if she 
did not have to reimburse those costs and because this is not an 
action in which a contractor is seeking compensation.

usury

Creative Ventures, LLC v. 
Jim Ward & Associates
195	Cal.	App.	4th	1430	(2011),	reh’g	denied	
( June	28,	2011),	review	denied	(Aug.	10,	2011)

USURY:

1. The real estate broker arranged loan exception to the Usury Law 
does not apply were a corporation was not licensed as a broker, 
even though the officer who negotiated the loan was licensed, 
where the officer was acting on behalf of the corporation and not 
on his own behalf.

2. The payee of the note assigned the note to multiple investors. In 
order to take free of the borrower’s defenses against the original 
payee, the assignees would have had to be holders in due course. 
They were not holders in due course because a) the original payee 
did not endorse the note and transfer possession of the note to the 
assignees, both of which are requirements for holder in due course 
status, and b) each investor was assigned a partial interest and par-
tial assignees cannot be holders in due course.

3. The individual investors did not receive usurious interest be-
cause the interest rate itself was not usurious. But since the overall 
interest was usurious when the payee’s brokerage fee was included, 
the investors must refund the illegal interest each received.

4. The fact that the investors did not intend to violate the Usury 
Law is irrelevant because the only intent required is the intent to 
receive payment of interest.

5. An award of treble damages is within the discretion of the trial 
court, and the trial court properly exercised its discretion not to 
award treble damages because the conduct of defendants was not 
intentional.
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thE CltA’s 105th ANNuAl CoNVENtioN

mArk your CAlENdAr – mAy 14-16, 2012

Mark your calendar for 
the CLTA‘s 105th Annual 

Convention!

Held at the majestic St. Regis     
Monarch Beach in Laguna Beach, 
California, you won’t want to miss 
this year’s planned events, includ-
ing: the Icebreaker Reception,     
CLTA-PAC Golf Tournament, 
Business Program, and Closing 
Dinner   complete with the CLTA-
PAC Silent Auction and entertain-
ment!

Sponsorship opportunities will 
be available in the coming weeks! 
Keep an eye on the CLTA website 
at www.clta.org and sign up for our 
electronic    newsletter, the CLTA 
eNews, for more information as it 
becomes available. 

Registration information and      
program details will be forwarded in 
January.

thE 2012 CltA dirECtory oF mEmbErs...
Available in January, 2012

For Ordering Information:

Please visit the CLTA’s website at 
www.clta.org and go to the “Publications” section to download an order form.


